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OF THE HISTORICAL DEVELOPMENT OF THE LAW. 


In treating of the historical development of the Law, it 
will of course be understood, we have in view the actual or 
existing Law; or, in other words, the Instituted Law, as de- 
fined in a former article in this Review. (Jan.-Feb. pp. 68- 
87, 1904.) This will include both the rational, and the 
merely technical parts of the Law; or, according to the views 
expressed in the article cited, both the Theory of the Law, 
and its practical applications, actual and attempted—that 
is to say, Positive Law, and Quasi Law. We will also, 
for the sake of brevity limit our view to the Substan- 
tive Law, to the exclusion of the Criminal Law and Law of 
Procedure; or—to refer again to the article cited,—to Pri- 
vate Right, or the Doctrine of Rights and Actions. And in 
treating the subject thus defined, we will consider: (1) 
The agencies by which the law has been developed; (2) their 
mode of operation, or, we may say, the process of its develop- 
ment; and (3) the nature of the result as realized in the 
Greek, the Roman, the English, and the American Law. 
The first and second of these subjects are but introductory, 
and will be merely touched upon; the last will be more fully 
considered. 
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(1) Of the Agencies by Which the Law Is Developed. 


These are: Custom; Judicial Decisions; and Statutes, 
or Legislative Acts. Of these, the preponderating power is 
Custom; which, in the long run, either withstands in the 
first instance, or ultimately abrogates opposing precedents 
and statutes, The law has, therefore, been defined as con- 
sisting of Custom; and this, having regard to the Instituted 
Law, is not a bad description of it. But Custom, itself, 
though slow to change, is mutable in its nature, and hence 
the law is always constantly, though slowly changing; nor 
is there anything permanent in it, except the rational part 
of it. Or, more specifically, having regard to the distinc- 
tions made in my former article, it may be said: The true 
Law,—or the Law regarded as consisting of its rational 
principles, without regard to their particular applications, 
—is permanent and immutable; while the cases to which 
it is applied, and the technical rules governing its applica- 
tion, including those that are irrational, (or in other words, 
the Quasi Law,) are constantly changing. From which, as 
a practical corollary, it may be observed, how wild is the 
dream of those who believe that the Law can be made stable 
and certain by the observance of erroneous precedents. On 
the contrary, experience teaches us that all efforts to main- 
tain these permanently are vain; and that, in the meanwhile, 
the struggle over them is the most abundant of all sources 
of conflicting decisions, and consequent uncertainty in the 
Law.! 

Judicial decision and statutes come under the one cate- 


gory of public acts, or acts of the State. 


1 «The priociples of natural right 
(naturalia jura) which are observed 
equally among all peoples, being es- 
tablished by a certain divine provi- 
dence, remain always firm and immu- 
table, but those which each state has 
established for itself are often 
changed, either by the tacit consent 


An act of the 


of the people or by some later law.” 
(Inst., B. 1, Title 2, fol. 11.) For 
leges naturae perfectissimae sunt et im- 
mutabdiles; humani vero juris conditio 
semper in infinitum currit, et nihil est 
in eo quod perpetuo stare possit: leges 
humanae nascuntur, vivunt, et moriun- 
tur.”? (Calvin’s Case, 7 Coke’s R. 25.) 
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former kind operates in two ways, namely: as res judicata 
in the particular case before the Court; and as establishing 
a precedent or rule for other cases. In the latter regard, 
judicial precedents may again be regarded in two aspects: 
In the one, (where they concur), as constituting particular 
customs; in the other, under the strict application of the 
rule of State Decisis, as legislative—that is to say, as law- 
making acts. But in whatever way they be regarded, they 
consist in the exercise of jurisdiction; and the fundamental 
principle of law to which they are subject is expressed in 
the maxim: Judicis est jus dicere non dare...For the only 
difference between the operation of a judgment on the par- 

ticular case, and its operation as a precedent or rule, is, 
- that in the former, the particular case, in the latter, many 
cases are decided. 

Statutes are also legislative acts, and in common usage, 
though improperly, they alone are regarded as such. They 
are of two kinds, which may be called, without impropriety, 
judicial, and non-judicial, or, as for lack of a better teri, 
they may be called, Acts of Policy, or of Police. The latter 
pertain to the exercise of the non-judicial, or police, functions 
of the State, and are of the same generic nature as 
contracts, torts and other human acts; which enter into 
the determination of rights simply as elements of the prob- 
lem. Otherwise they are not part of the law; nor do they 
enter into its development. Nor do they come within the 
cognizance of lawyers or judges except incidentally as facts: 
or elements of the particular case presented for decision.. 
Thus e. g. the revenue laws come within the jurisdiction of 
the courts only where some private right is affected and a 
judicial question between parties is thus presented; and so 
generally, of the laws providing for the government of the 
state, and constituting what is called the Political Code. 
The principle is also well illustrated by the federal and 
state laws for the disposition of the public lands; which 
constitute a very extensive and important system, — consist- 
ing merely of provisions creating powers in its officers 
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to sell lands and to execute grants or patents, with diree- 
tions for their administration, They are therefore identi- 
cal in essential nature with powers of private parties; nor 
can any essential distinction be made between the patents 
issued, and the grants of individuals. Hence neither the 
statutes, nor the patents issued in pursuance of them, con- 
stitute part of the law; though they incidentally come within 
the cognizance of the courts as facts bearing on questions of 
title. 

Judicial Acts of the Legislature are those which 
establish rules for the decision of questions of right 
in controversies between parties. These consist in the ex- 
ercise of the judicial functions of the State, or, in other 
words, of jurisdiction, They differ, therefore, in no essen- 
tial particular from the similar acts of the Courts; nor, in 
their essential nature can the two classes of acts be dis- 
tinguished. For the judicial function of the State is, sim- - 
ply, that of determining controversies between men as to 
their rights; and the case is essentially the same, whether 
these be determined in particular cases, or,—by means of 
rules previously established—by classes; or whether these 
rules be established by the one set of public agents, or the 
other. In either case the function of the State is simply 
that of umpire, and justice constitutes the only admissible 
rule of decision, We find the function of jurisdiction, 
therefore, under existing institutions, exercised partly by 
the Courts, and partly by the Legislature; and in either 
case the same maxim will apply: that it is the function of 
the State, by its agents, to declare, not to make right, (Jus 
dicere non dare.) Contrariwise, the maxim, Voluntas stet 
pro ratione, applies to non-judicial legislation, and to such 
only. 


(2) The Process of Development of the Law. 


Judicial Statutes enter into the development of the law 
precisely as do the corresponding judicial acts of the courts; 
and hence, such legislation is to be regarded as one of the 
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instrumentalities by which the Law is developed. But the 
part of the Legislature in the development of the English 
Law has been, comparatively speaking, extremely meagre; 
and—as will be seen—the principal agency has been that 
of the courts in the ordinary administration of justice. 
Hence, the instituted law is, in the main, an expression, not 
of the will, but of the judgment of the courts on questions 
of right presented for adjudication. This is true both of 
the Roman law and of our own; whose several developments 
are to be regarded as but parts of one development; as will 
be seen by a brief reference thereto. 

Under the Roman constitution the administration of 
justice was intrusted to the Praetor and the Judges. The 
function of the Praetor was to hear the cases presented to 
him, and to determine, in each case, whether, upon the plain- 
tiff’s statement, he was entitled to an action; also to deter- 
mine the validity of the defenses proposed; and the issues 
and the law of the case generally. The function of the 
Judge was simply to try the issues of fact thus determined, 
and submitted to him by the Praetor. His function cor- 
responded therefore to that of our juries, and may be omit- 
ted from consideration: the function of the Praetor, to that 
of our courts. In the exercise of this jurisdiction, the Prae- 
tor was of course bound to observe statutory enactments, 
of which—at the beginning of the rational development of 
the Roman law—the principal element was the Twelve Ta- 
bles. But these were extremely meagre in their provisions, 
and could seldom furnish the rule of decision, Otherwise 
the Praetor—until a later period in the history of the law— 
was unembarrassed by positive regulations, and there was 
in fact committed to him a simple jurisdiction to adminis- 
ter justice. He was, however, required, at the commence- 
ment of his term to issue a decree or edict setting forth the 
principles of right or law by which he proposed to govern 
himself in the exercise of his jurisdiction. This edict was 
of force only during his term, and for himself alone. But 
naturally, in preparing it, the Praetor would avail himself 
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of the labors of former Praetors; and this could be most 
conveniently effected by adopting the edict of his immediate 
predecessor, with such amendments and additions as might 
occur to him; which would naturally be few. In this way, 
each Praetor would adopt substantially the edict of his pre- 
«lecessor; and thus there resulted a written expression of 
the law or justice, which as developed, continued, with 
gradual accretions to be in the main the same. This was 
called the Perpetual Edict, and came to be regarded as the 
principal source and most authentic evidence of the law, 
(Kaufman’s Mackeldey Sections 30-1.) 

At an early period, the Roman law,—as afterwards oc- 
curred in our own,—became by the force of custom and au- 
thority a rigid and narrow system, under which the actions 
allowed were altogether inadequate to the growing complex- 
ity of litigation, But this defect was, in the Roman law, 
obviated by the Equitable Jurjsdiction of the Praetor, by: 
which equitable actions and defenses were introduced, and 
the defects of the law corrected. Thus the law came to con- 
sist of two systems of actions, with their corresponding de- 
fenses, legal and equitable; of which the former was ulti- 
mately almost altogether supplanted by the latter; and thus 
there was substituted for the old law a new system, in which 
its errors were corrected, and its defects supplied. This sys- 
tem, which still survives, and constitutes in fact the com- 
mon law of modern civilized communities, is almost purely 
rational, both in its contents and in its methods, and is 
therefore well entitled to the name of “written reason,” given 
to it by jurists. 

The historical development of the English law was 
essentially the same as that of the Roman,—the differences 
being entirely accidental and immaterial. The history of 
English Private Right commences (practically) with the 
Roman conquest. The result of that event was to vest in 
the king a plenary jurisdiction to administer justice; and 
in the exercise of the jurisdiction he was absolutely untram- 
meled by legislative enactments. His function was simply 
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to administer justice or right, (justitiam vel rectum); 
which (leaving out of view the old Saxon law, which was 
but little regarded, and, consequently, obsolescent), was 
the only law of the state. This function was sometimes per- 
formed by the king in person, but more generally,—from the 
nature of the case,—it was delegated to others. But it is 
a fact to be carefully noted that, until a later period, the 
jurisdiction thus delegated was not a general jurisdiction 
to permanent tribunals, or of classes of cases, but a special 
jurisdiction to particular persons over the particular case 
specified in the original writ; which was prepared by the 
chancellor, acting as the minister of the king. All suits 
(with some exceptions of a temporary character, that need 
not be considered), were commenced by application to the 
king directly; who, acting by his chancellor, upon hearing 
the plaintiff’s case, either allowed or refused the action. 
In the former case, the nature of the action was determined 
by the original writ allowed, and the action thus determined 
was sent for trial to the officer to whom the writ was return- 
able. Thus far, therefore, the function of the chancel- 
lor was precisely the same as that of the praetor; but it dif- 
fered in this respect, that the chancellor confined himself 
to determining the action,—leaving matters of defense and 
other matters of law to be determined by the courts; but on 
the other hand, all judgments were subject to revision by the 
chancellor upon equitable grounds. Comparing the two 
systems, therefore, their differences may be thus stated: 
Under the Roman system, the ordinary courts were vested 
with plenary jurisdiction; in the English system, their jur- 
isdiction was originally special and limited, and indeed, by 
force of their own precedents, continued to be so even after 
they became permanent. But taking the ordinary courts 
and the chancellor together, there was a plenary jurisdiction, 
adequate to the rendition of justice in all cases, 

In the English system, the ordinary jurisdiction was 
ultimately vested, by force of custom, in certain permanent 
courts; whose jurisdiction was finally settled in the reign 
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of Edward I, and which continued substantially unaltered 
until the enactment of the late Judiciary Act; and at a 
somewhat later period, the equitable jurisdiction became 
permanently vested in the chancellor,—the jurisdiction of 
the king over particular cases, thus altogether ceasing. Then 
followed the same result as in the Roman law: the old law 
was supplemented and corrected, and finally supplanted 
by equity; which—if we allow for the mistake of sup- 
posing the law to consist in its technical parts—was 
well expressed in the complaint of the old lawyers, that 
the heart of the Common Law. was eaten out by Equity. 
And this process has in late days been consummated 
by the abolition of separate courts of equity, and by 
the adoption of the principle, in the administration 
of justice, that where rules of the old law and those of 
Equity are in conflict, the latter must prevail. And thus, 
again, there has resulted the substitution of a new and ra- * 
tional system for the old. 

The identity of the process of development in both cases 
is too obvious to require remark; nor can it be disputed that 
the process has consisted simply in the development of the 
principles of justice (or, to use a convenient though pleo- 
nastic expression, natural justice), and the eradication of 
accidental and arbitrary elements. The difference between 
the two systems that we have pointed out—namely, that in 
the initiation of proceedings, the chancellor’s function was 
confined to determining the action, leaving the law other- 
wise to the judge, and that, in the Roman system, the whole 
law of the case was determined by the praetor in advance, 
—is, in view of the fact that the chancellor assumed juris- 
diction to review the judgments of the courts upon equitable 
principles, altogether immaterial. 


(3) Of the Result of the Development of the Law as Realized in 
the Greek, the Roman, the English,and the American Law. 


It is a common error to suppose that the law of a coun- 
try is developed from the arbitrary and accidental rules es- 
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tablished in the early period of its history: as e. g. the 
Roman Law, from the Twelve Tables; or the English Law, 
from the ancient customs and statutes of the realm. For 
in fact, with the European races, the development of the law 
has consisted in the eradication of those elements, and the 
progressive establishment, in their place, of rational princi- 
ples. Thus the old Saxon Law, though it survived the Con- 
quest, and was never formally abrogated, soon became obso- 
lete; and of the English Law, (i. e. the Law as distinguished 
from Equity,) as it existed in the time of Edward I, or 
even at a much later period, all that was peculiar to it has 
passed away, and nothing remains but those principles of 
natural right, which had then become incorporated in it. 
- Or, coming down even to the time of Blackstone, we find that 
the greater part of the law, as expounded in his Commen- 
taries is now obsolete. For with regard to the old law of 
real estate and the law of actions, (the two principal sub- 
jects of his work,) it has come to pass that these have been 
in the main, either abrogated, or, in effect, supplanted by 
the principles of Equity. Hence, of the law, as expounded 
by him, but little survives, except the terms in which it was 
embodied; which have either received new adaptations, or 
are so connected with the living parts of the law that they 
cannot be dispensed with. On the other hand, there has 
taken place a continuous and progressive development of 
Equity,—or of the principles of natural right that consti- 
tute that part of the Law; and these have, in turn, been in 
large measure adopted by the courts of law; so that it could 
be said, even as long ago as the time of Story: “At least one- 
half of the law, which is at present called the common law, 
* * * has its origin since the reign of Elizabeth,”? 
And, at this day, owing to the extensive and fundamental 
changes that had then, and have since taken place, Law and 
Equity have coalesced in one system, in which, where they 
conflict, the principles of Equity have superseded, and thus, 


1 Story’s Eq Jur. § 646; cited 1 Spence’s Eq. Jurisdiction, 713. 
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in effect, eradicated, the technical parts of the old law. 
Though it must be added, the latter still preserve their 
place in the books, where they serve to bewilder and to mis- 
lead the student, and, not unfrequently, lawyers and judges, 

So also, the Roman, or Civil Law, it seems, passed 
through the same process of development; with the result, 
that the technical and barbarous law of early times was 
eradicated, and there was established, in place of it, the 
' system or code of rational law, or, “written reason,” which 
. in its principles, has come to be the common law of the 

civilized world.! 

Thus we are enabled to understand and to verify the 
opinion of the Roman jurists, and of our own, cited above, 
that the part of the law established by legislation or custom, 
(including precedent), or, in other words, the arbitrary and 
accidental part of it, is mutable and transitory in its nature; 
while the rational part of the law is permanent and eternal, - 

Hence the genealogy of our Law is to be sought, not in 
the old Common Law of England, of which nothing remains 
to us but the rational part, but, through the English and 
Roman law, in that of the Greeks. Or rather we may say, 
it began in the Greek Philosophy; which, in so far as it re- 
lated to the jural relations of men, was, in the conception 
of the Greeks, the same thing. This position not only fol- 
lows from what has just been said, and from the nature of 
the law, as explained in my former article, but is illustrated 
and verified in the Greek, the Roman and the English law, 
as realized in history; as by a cursory reference thereto, will 
appear. 

Of the Law as Conceived by the Greeks: With the 
Greeks, owing to the popular character of their courts, there 
was no systematized body of law, such as was afterwards 
developed in detail by the Roman lawyers, but, except as 
modified by statute, the common notions of justice received 
by the people, constituted the law, and the only law of 


1 See on this subject, Mackel- sim; Sanders’ Justinian, Ivtrod., 
dey’s “Roman Law,’’? Introd. pas- §§ 1-37. 
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the land. Hence, the law is conceived by Aristotle. (“the 
philosopher,” as he is called by Fortescue, or, as called by 
Coke, “Nature’s Secretary,”) as consisting of two distinct 
parts—the one rational, the other accidental or arbitrary, 
—namely: The “Common Law,” and the “Peculiar Law” 
(Nomos Koinos, and Nomos Idios). The latter is defined 
“to be that which has been marked out by each people with 
reference to itself’; and this it is said “is partly written, 
and partly unwritten.” The former is defined as “that 
which is conformable merely to dictates of nature”’;' or, as 
elsewhere expressed, “whatever unwritten rules appear to 
be recognized among all men;”? or, again, as “that which 
everywhere is equally valid, and depends not upon being 
or not being received.’"* Hence, he says: “The administra- 
tion of the law ‘is the determination of the just and the un- 
_just,”* or, in other words, the administration of justice; 
which is in terms to assert the identity of justice and the 
law. And with this agrees his definition of injustice or in- 
jury, as being “the voluntary commission of hurt in contra- 
vention of law,’ * * * either Common or Peculiar.” 
This twofold division of the law, (it is said by Dr. Taylor,) 
as it is the earliest, so it is, perhaps, the best, and has been 
generally received by lawyers and philosophers.”’® 
Of the Roman Law:..These definitions of Aristotle, 
and his division of the law into the Nomos Koinos, and the 
Nomos Idios, were adopted in their integrity by the Roman 
lawyers, and, constitute indeed the starting point from 
which the rational development of the Roman Law com- 
menced : 


1 Rhet., b. 1, c. 13, fo. 2. progress of the Romans in legal im- 


2 Td., b. 1, c. 10, fos; 2, 3. 

5 Ethics, B. V., c. 7, fo. 1, cited, 
** De Laudibus Legum Angliae,’’ For- 
tesque, c. 16; Calvin's Case, 7 Coke, 
R. 12, b. 

4 Ethics, B. 5, c. 6, fo. 4. 

5 Elements of Civil Law, 3d ed. pp. 
99 et seq. 

“ On the whole,”’ says Maine, “ the 


provement was astoni<hingly rapid as 
soon as stimulus was applied to it by 
the theory of naturallaw. * * * I 
know of no reason why the law of the 
Romans should be superior to the 
aws of the Hindoos, unless the theory 
of natural law has given it a type of 
excellence different from the usual 
one.”’ (Ancient Law, 54, 75). 
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“The jus civile (they say) is distinguished from jus 
gentium because every people ruled by laws and customs, 
(legibus et moribus) uses partly its own peculiar law ( jus) 
and partly a law common to all men. For that law which 
each people has established for itself is peculiar to the state, 
and is called the jus civile, as being the proper or peculiar 
law of the particular state; but that law which natural rea- 
son has established among all men, that is commonly ob- 
served by all peoples, and is called the jus gentium, as being 
the law which all nations use. The Roman people, there- 
fore, uses a law or jus partly peculiar to itself, partly com- ' 
mon to all men.’ 

Therefore, it is said in the Digests, “when we add any- 
thing to or detract anything from the common law (jus 
commune), we make a peculiar law, jus proprium or jus 
civile.” 

Accordingly, “Justice,” (i. e. the virtue,) is defined as 
“the constant and perpetual will to render to every man his 
right,” (Justitia est constans et perpetua voluntas jus suum 
cuique tribuendi.) From which we may deduce the definition 
of what Aristotle calls “the abstract or politically just,” 
(“the just of which we are in search,”’) ? as consisting in the 
observance of rights, or, in other words, in rendering every 
man his right. Of this justice, jurisprudence is defined to be 
the science, (Jurisprudentia est divinarum atque humanarum 
rerum, justi atque injusti scientia;) and, in the Digests, the 
law itself, or jurisprudence in its practical application, is 
defined as “the art of the good and the equal, (Jus est ars 
boni et aequi;) and is declared to be “a true and not a pre- 
tended philosophy.” Finally its precepts are summed up 
in the three comprehensive rules: “To live decently, not to 
injure another, and to render to every one what is owing to 
him.” (Juris praecepta sunt haec; honeste vivere, alterum 
non laedere, suum cuique tribuere.” * 

The term jus gentium is commonly used by the Roman 


1 Inst. B. 1, Title 2, fo. 1. % Ethics, B. 5, c. 6. 


8 Inst. B. 1, T. 1. 
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lawyers as Synonymous with jus naturale, or, as it is called 
in modern times, “the law of nature.”! But it should be ob- 
served there is some confusion with regard to the term jus 
gentium; which is defined, at once, as the law commonly ob- 
served by all people, and as the law established among men 
by reason; or, in other words, as the common law of nations, 
instituted by custom or usage, and the same law as ration- 
ally determined; and with this agrees the several definitions 
of Aristotle, The term, jus gentium, or jus naturale, is 
therefore, to be understood as having two senses, closely re- 
lated, but yet somewhat different; that is to say,—like the 
word jus, or law, unqualified,—as referring, sometimes, to the 
instituted law, sometimes to law conceived as purely rational. 
- But the distinction between these notions was also recognized 
—as, for example, where we are told that by use and neces- 
sity slavery has become part of the jus gentium; “which, it 
is said, is contrary to natural right; for by natural right all 
men are orginally born free.”? But commonly the jus gen- 


tium or naturale as instituted, and as rationally determined, 


are assumed to be the same; and in the passage first above 
cited, it is in effect so declared. 

The Roman jurists also distinguished—translating lit- 
erally the language of Aristotle—between the jus commune 
and jus singulare; and this distinction corresponds, in essen- 
tial meaning, with the distinction between the Jus Gentium 
or Naturale and the Jus Civile :—the only difference seem- 
ing to be that the term, jus singulare usually denotes a sin- 
gle rule or law, while jus civile denotes the body of such 
rules. The former term has been defined as “every irregu- 


1 But, it is to be observed: ‘ It is 
not used among them that be learned 
in the laws of England to reason what 
thing is commanded or prohibited by 
the law of nature, and what not; but 
all the reasoning in that behalf is under 
this manner: As when anything is 
grounded upon tie law of nature, they 


fay that reason will that such a thing 
be done; and if it be prohibited by the 
law of nature, they say it is against 
reason, or that reason will not suffer 
it to be done.” — Doctor and Student, 
11-2. 

2 Inst., B. 1, T. 2, fo. 2. 
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larity, exception, or peculiarity which runs counter to the 
jus commune, or common natural rule of right.” It there- 
fore, comes within the definition of the jus civile, as being 
anything “we add * * * to, or detract * * * 
from the common law or jus commune.” 

Such law is said to be “anomalous,” or abnormal ; and on 
account of this, its nature, the rule is, “that jura singularia 
are not permitted to be extended by way of analogy; since, 
on the one hand, everything that disagrees with the rule 
must be treated stricte; and on the other, the extension of 
peculiarities would tend only te deform the law’;! which 
agrees with our own law, as I have explained elsewhere. 
(Right and Law, Section 253.) ; 

The same distinction is also made by the Roman jurists 
as by Aristotle, between the written and the unwritten law, 
(Constat autem jus nostrum aut ex scripto aut ex non 
scripto, ut apud Graecos.) The former consists of the va- * 
rious kinds of statutes used by the Romans, (leges, plebiscita, 
senatus, consulta, principum placita,) and also of the edicts 
of the praetor and other magistrates vested with the right of 
publishing edicts (jus edicendi,)? and of the opinions of au- 
thorized jurists, (responsa prudentium) ; the latter, of cus- 
tom only, or that which use has established, (quod uwsus com- 
probavit. )* 

By this analysis of the law, and the separation of its in- 
congruous parts, the Roman jurists were enabled to apply to 
it a rational method, unembarrassed by its anomalies, and 
thus to preserve the consistency, or, as it was called, the ele- 


1 Kaufman’s Mackeldey, Gen. Part, 
4, 2, note, or, as in the Digests: Jus 


consequentias 
Max.). 


(cited Broom’s Leg. 


Singulare est quod contra tenorum 
rationis propter aliquam utilitatem 
auctoritate constituentium introductum 
est. (Cited, Lindley’s ‘ Study of 
Jurisprudence,”’ p. 30, and app. xxiii.) 
And: Quod vero contra rationem juris 
receptum est, non est producendum ad 


2 Gaius 1, §§ 2, 6. 

3 Inst., B. 1, T. 2, fos. 8,9. Inour 
own law, the jus scriptum, as com- 
monly defined, includes only statutes 
(1 BI. C. 64, 85); but according to 
the original and proper meaning of 
the term, it should also include judicia 
precedents. 
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gantia of the law ;? which will explain and justify the opinion 
of Leibnitz cited by Dugald Stewart,’ and the “very curious 
parallel which Leibnitz has drawn between the works of the 
Roman civilians and those of the Greek Geometers,” which 
we append: 

“T have often said that, after the writings of the geo- 
metricians, there exists nothing which, in point of strength, 
subtility, and depth, can be compared to the works of the 
Roman lawyers; and, as it would be scarcely possible from 
intrinsic evidence to distinguish a demonstration of Euclid’s 
from one of Archimedes or Appolonius, (the style of each 
of them appearing no less uniform than if reason herself were 
speaking through her organs,) so also the Roman lawyers 
all resemble each other, like twin brothers; insomuch, from 
the style alone of any particular opinion or argument, hardly 
any conjecture could be formed about its author; nor are 
the traces of a refined and deeply meditated system of natural 
jurisprudence anywhere to be found more visible- or in 
greater abundance. And even in those cases where its prin- 
ciples are departed from, in compliance with the language 
consecrated by technical forms, or in consequence of new 
statutes or of ancient traditions, the conclusions which the 
assumed hypothesis renders it necessary to incorporate with 
the eternal dictates of right reason are deduced with a sound- 
ness of logic and with an ingenuity that excites admira- 
tion. Nor are these deviations from the law of nature so 
frequent as is commonly supposed.” 

Of the English Law: Of the English law, generally, 
but little remains to be said in this connection. The princi- 
pal authority for the early law is the treatise of Bracton; 
with reference to which it is said, by Sir Henry Maine that 
“the entire form and a third of the contents were directly 
borrowed from the corpus juris”; and by Mr, Spence: “that 
there is scarcely a principle of law incorporated in the trea- 


1 Austin’s Jur.,§  ; Gaius, B. 1, 2 Philosophy of the Human Mind, 
§ 84; Kaufman’s Mackeldey. 2, 8, 3. 
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tise of Bracton that has survived to our times which may not 
be traced to the Roman law.”! 

This is regarded by the former author as presenting a 
hopeless enigma: ‘* That an English writer of the time of 
Henry III should have been able to put off on his country- 
men as a compendium of pure English law a treatise of which 
the entire form and a third of the contents were directly bor- 
rowed from the corpus juris, and that he should have ven- 
tured on this experiment in a country where the systematic 
study of the Roman law was formally proscribed, will always 
be among the most hopeless inigmas in the history of juris- 
prudence.’”? 

But on the other hand, as said by Mr. Spence,—a much 
higher authority: ‘*To have neglected to take advantage of 
the assistance which was thus offered would have argued 
a high degree of presumption, or gross and culpable igno- 
rance: neither is to be imputed to the founders of our 
system of jurisprudencee,’’* And to this is attributed by ° 
the author, ‘**the rapid establishment of the scientific sys- 
tem of jurisprudence, which has been remarked by Sir 
William Blackstone, indeed by almost every writer, as 
having grown up in the interval including the reigns of 
Henry II and Edward I.’’ In_ fact, commencing with 
Bracton, the same process took place in England as 
on the Continent, where — as we have seen — it resulted 
in the establishment of the Roman law as the Common Law 
or jus gentium of Europe. And though in England, after 
the time of Bracton, the process was checked by the hostility 
of the English people to the Roman law, or rather to their 


1 1 Eq. Jur. 131-2. The first book 
of Bracton is but a redaction of the 
corresponding parts of the Institu- 
tions and Digests. One observation 
of his is, however, worthy of note: 
It is, that without understanding, 


what is justice, * * * what jus, 
what lex, and what custom”’ ‘no 
man can be just so as to do justice, 


and to make a just judgment between 
man and man.”’ 

2 Maine’s Ancient Jaw, c. 4. Upon 
Sir Henry’s theory of the law — which 
was that of Austin— the enigma would, 
indeed, be hopeless. But -it disap- 
pears upon a true conception of the 
nature of the law. 

3 Spence’s Eq. Jur. * 123 
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dislike of its political aspects,’ yet the only result seems to 
have been that the process was transferred from the Com- 
mon law Courts to the Court of Chancery; where it went on 
unchecked and was, thus afterwards indirectly introduced 
into the law. Indeed, in modern and more enlightened times, 
the Common Law judges again resumed the practice of bor- 
rowing directly from the civilians. The whole process is 
described by Mr. Spence in the first volume of his work on 
Equity; which, though forming part of a work on that sub- 
ject, is in fact, an unusually clear and profound, though 
brief, history of the English Law. Hence, as a result, it 
could be truly affirmed by a great jurist of modern times, 
Sir Matthew Hale,—who, it is said, had “applied himself 
with great avidity to the Roman Law,”—“that the principles 
of jurisprudence were so well delivered in the Digests that 
law could not be understood as a science, without first 
resorting to them for information,” ” 

Of the methods of the English jurists in the use of the 
Roman law, a practical illustration is furnished by the opin- 
ion of Chief Justice Holt in the celebrated case of Coggs v. 
Bernard, involving the doctrine of Bailments;* of which it 
is said by Judge Story: “These divisions (referring to the 
classification of Bailments made by Holt), it will at once be 
perceived, are borrowed from the civil law ; and they have been 
transferred into our law by the elaborate opinion of Lord . 
Holt, in the case of Coggs v. Bernard, and by the elegant 
genius of Sir William Jones, in his essay on Bailments.” He 
adds, referring to Holt: “It was a prodigious effort, in which, 
however, he was greatly assisted by Bracton, and still more 
by the Civil Law, from which Bracton had drawn his own 
materials.” 

Nor if the Law is to be regarded as a rational system, 
could the result have been otherwise, “The rescripts of Se- 


1 1 Spence’s Eq. Jur. 346. 8 2 Ld. Raymond, 909. 
2 History of the Common Law, 4 Story’s Bailments, § 8, and Pref. 
Runnington’s Ed. 111. 11). 
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verus and Caracalla, which were laws, it seems, at Rome, 
have certainly no kind of authority at Westminster; but in 
questions of rational law no cause can be assigned why we 
should not shorten our own labor by resorting * * * to 
the wisdom of ancient jurists, many of whom were the most 
ingenious and sagacious of men. What is good sense in one 
age must be good sense, all circumstances remaining, in an- 
other, and pure, unsophisticated reason is the same in Italy 
and in England, in the mind of a Papinian and of a Black- 
stone.” (Jones on Bailments, 16.) 

Nor have the English Judges and Chancellors merely 
availed themselves of the results of the labors of the Roman 
Lawyers. They have borrowed also their method; which con- 
sisted in the application of the principles of reason and jus- 
tice to cases presenting themselves for decision, And this 
method,—being, unlike the Continental jurists, unfettered by 
the authority of the Roman Law,—they have continued to 
apply. (Markby, cited Dillon’s «*‘ Laws and Jurisprudence of 
England and America,’’ 230-1.) 

Hence, as described by Burke, the English law is but “the 
collected reason of ages, combining the principles of original 
justice with the infinite variety of human concerns.” We 
omit the reference of the author to the “defects, redundances, 
and errors” of the Law. For that is true of the instituted 
law only; some of which is not law, as I have defined it. But 
as to the true Law, though we may fail to discover it, that 
always exists in its integrity; and, ex vi termini, it can have 
no defects, nor can there be any redundances in it; for it is not 
limited by our ignorance. On the other hand, though we 
may call our own errors, Law, they are not law, but quasi law 
only ; which, though a knowledge of it be essential to the law- 
yer, is, from its nature, necessarily of temporary endurance, 
and, sooner or later, passes away. 

Hence we may without reservation adopt the opinion of 
Coke,—uniformly concurred in by the great jurists of our 
law until the advent of Austin,—that “The Common Law it- 
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self is nothing else but reason”; or, as expressed by Cicero, 
“right reason.” 

Of the American Law,..Hitherto we have had in view 
mainly the Common Law of England as there existing. It 
remains to advert briefly to the most important of the modifi- 
cations it has received in its immigration to this country. Of 
these, the most general is the change resulting from the re- 
ceived doctrine of the American courts, that our colonial an- 
cestors brought with them only so much of the Common Law 
of England as was applicable to their situation ; which is but 
to say, that it has become the Common Law of America only 
in so far as the concurring reason of the courts,—and of the 
legislatures in the exercise of the function of jurisdiction,— 
has approved. Nor except as established here by precedent, 
or commended by reason, does it carry much weight with the 
courts. 

The most essential difference of position, with regard to 
the law, between this and the Mother Country, consists in the 
federal character of our system of government; under which 
the several states—and also the General Government—have, 
each, their separate legislatures, judicatures, and systems of 
law. Which, in the main, are as distinct from and as inde- 
pendent of each other as though they were, to each other, 
foreign states. From this, there results a corresponding 
essential difference of nature between the American 
and the English law; for, from the fact stated, the 
necessary conclusion is that the American Law—unlike 


1 “‘Nothing,’”? said Mr. Justice canbe ‘false in the concrete,”’ or in 


Powell, “is law that is not rea- 
son’? —a maxim in theory excellent, 
but in practice dangerous, as many 
rules true in the abstract are false in 
the concrete’? (Jones on Bailments, 
70). In this, the author is right in 
one of the propositions asserted, but 
wrong in the other. All theories are 
“in practice dangerous,” — i. e., 
dangerous if misapplied; but to say 
that anything “ true ia the abstract ”’ 


avy other respect, is a contradiction 
in terms. The author ass‘gns as the 
groucd of his opinion, that the reason 
of men differ. But this is not true of 
“right reason” — i.e., of logical rea- 
soning; which is demonstrative in its 
nature (Logic as the Analytic of Ex- 
plicit Reason, Smith, § 25). Hence, as 
observed in my former article, 
erroveous opinions commonly arise 
from some logical fallicy. 
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the Law of England—is not, nor is any part of it, 
the peculiar law, (jus civile, nomos idios,) of any state, 
or, as Blackstone defines it, a “municipal law”; but, 
—in essentially the same way as the Roman law has be- 
come the common law of the states of Western Europe,—it 
is the common law of all the states of the Union, (excepting 
Louisiana,) and of the English speaking countries generally, 

It is, therefore,—having regard to the United States, 
England and the British colonies—a true jus gentiwm, or com- 
mon law, (just commune, nomos koinos) ;—being the law 
which, (having regard to the limited area referred to), all 
peoples use. Hence, regarding it as an instituted law, it rests 
wholly on usage, or custom; nor—being as it is, without 
any common legislature or judiciary—can anything be added 
to it by the judicial decisions or statutes of the several states, 
or of the general government, except in so far as these may 
concur, and thus constitute custom. The converse, however, 
is not true; for law may be abrogated by desuetude ; and 
hence, where it ceases to be law in a majority of the states, 
or in any considerable number of the states, it can no longer 
be said to be the common law of the states generally, but 
must be regarded as having ceased to exist as such. 

But, in fact, by such general concurrence of custom, 
state legislation, and judicial precedent, or by desuetude, 
more or less general, the old Common Law, (as distinguished 
from Equity,) has, by changes occurring before and since its 
transmigration, become so essentially altered, that it may be 
regarded as no longer a living part of the law, but as a dead 
or moribund member, disfiguring its form, if not otherwise 
infecting it. More specifically,—leaving out of view matters 
of lesser moment—the general result of the changes that have 
taken place may be summed up in the propositions: That the 
old law of real property has, in its techniacl parts, been, 
in effect, wholly abrogated ; That the old forms of action, and 
the technical rules of pleading have been generally abolished ; 
and finally: That the courts—as was the case with the 
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Roman Praetors—now exercise both equity and law jurisdic- 
tion. 

To verify the first two of these propositions would re- 
quire a detailed statement of the changes that have taken 
place in the law; which must be left for some other occasion, 
or occasions,' As for the last proposition, it would be ap- 
propriate to treat it here; but space will not permit. We 
may, however,—to correct what I conceive to be a dangerous 
error—allude to an opinion advanced in one of our standard 
text books, It is in effect that Equity is no longer Equity, in 
the proper sense; and that “Conscience” is now regarded (by 
the courts) as “a metaphorical term,’ (Pomeroy’s Eq. 
Jur, Section 57.) The same opinion largely prevails with 
regard to the related terms, “right,” “justice,” “rights,” ete. 
But outside the lawyers,—and, indeed, outside of but a limit- 
ed class of them,—these words are not so understood; and to 
administer to the people justice, or to protect their rights in 
a metaphorical sense only would be to give them a stone when 
they ask for bread. But the words were not so used in 
Magna Charta, when it was declared: ‘ Nulli vendimus, nulli 
neg abimus, aut differemus justitiam vel rectum;” nor by 
Coke in his elaborate dissertation upon the subject in Calvin’s 
case; nor in the Declaration of Independence when it de- 
clared that “men are endowed by their Creator with certain 
inalienable rights”; nor in the Constitution of the United 
States, which, it is declared, was ordained to “establish jus- 
tice” ; nor elsewhere in our constitutions or in our law. These 
terms, and also the cognate terms equity and conscience, 
are therefore to be regarded as still retaining their original 
and proper sense; which is the sense in which they are uni- 
versally understood by the people, and in which, upon familiar 
principles of interpretation, they are to be understood when 
used in the law. To give them the technical sense assigned 
to them by the author, and some other modern jurists, would 


1 As to the first proposition, see dence of England and America,’” 
observations of Judge Dillon in his and especially, Lect. VIII, pp. 238, 
essay on “ The Laws and Jurispru- ad fin. 


| 
| 
| 
XUM 


$22 


38 AMERICAN LAW REVIEW. 


be, in effect, to repeal the most essential provisions of Magna 
Charta, and of our constitutions, State and Federal. 

Nor is it true that the Equity Jurisdiction of the Courts 
has undergone any essential change. The necessity of the 
use of the extraordinary jurisdiction of the courts as courts 
of equity has, indeed, in a large measure, disappeared. But 
this is because of its successful use in the past, and the con- 
sequent rationalization of the law; which renders the fre- 
quent exercise of this jurisdiction unnecessary. But where 
the necessity arises, the jurisdiction still remains. Nor is it 
to be supposed that the state has, to the extent claimed, or 
to any extent, abdicated its primary function of administer- 
ing justice; or that a plenary jurisdiction no longer exists 
in the courts. Otherwise, as in effect observed by Mr. Spence, 
it would be necessary to have a new court of equity to correct 
the old. (1 Spence’s Eq. Jur. 416.) That these observations 
may appear paradoxical—as to some they doubtless will— 
is due to the fact that for over forty years the English and 
American jurists were wandering in the wilderness of Aus- 
tin’s speculations; and, changing the metaphor, that though 
the theory of Austin has now been abandoned, we are still 
suffering from the sequelae of the disease." 


1 [do not mean to imply that the 
mass of liwyers are familiar with 
Austin’s works. Unfortunately this 


or as expressed by the New York Civil 
Code, and in effect by Blackstone, that 


is not,the case. But many, if not most 
yawyers, have somehow become in- 
fected with the error,— constituting 
the fundamental privciple of Austin’s 
theory — that the law consixts merely 
of the commands of the government; 
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“the law is (but) a rule of property 
and of conduc! pres: ribed by the sov- 
ereign power of the S‘ate.”” Hence 
they cannot conceive of any other kind 
of law; or of law as existing else- 
where than in statutes aud precedents. 
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THE LAWYER TO-DAY 


The ancient and honorable profession of the law turns 
often to its past. It looks back with a just pride, for the 
achievements and names of the lawyers of other days are the 
patrimony of the lawyer of to-day. It is wise also to contem- 
plate the past, for from the triumphs of his professional an- 
cestors the lawyer of to-day may draw ardor and strength 
for the labors of his own life. And yet, such retrospect 
brings its own distresses and perils. Somehow the blended 
beauty that falls over a landscape only as it recedes gathers 
around life seldom until it has gone into the past. Concern- 
ing the great man of a former day we recall, and indeed 
we have been told, little but his merits and successes; smail 
heed is taken of his frailties and failures. Concerning the 
great event of another time we recall,—and again it is true 
that we have been told—little but its best significance and 
consequences ; small thought is given to the toil and suffering 
that accomplished it or to the devastation that it wrought in 
a thousand results hardly less important than those for 
which we call it great. 

How of the law? The pictured beauty and glory of its 
past seem now and then, after the rule by which the human 
mind makes such comparisons, to show the present of the 
profession marred and fallen from its older state. Lawyers, 
of the generation that I know, are apt to think their lot cast 
in evil days. How often we hear that the profession is com- 
mercialized ; that the lawyer to-day does not enjoy the posi- 
tion and influence that belonged to the lawyer of seventy-five 
or a hundred years ago; that, instead of being an all-around 


1 Address delivered by Lloyd W.  nedy of the King’s Bench Division of 


Bowers at a banquet by the Chicago the High Court of Justice. 
Bar Association t» Mr. Justice Ken- 
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lawyer, one must now be a specialist; that the rules of law 
are less definite, and the decisions of the courts less certain 
than they used to be; and that the last thing a lawyer need 
know, in order to success under present-day conditions, is 
the law. 

Gentlemen, I suspect that similar things, if not the same, 
have been said by lawyers of all generations; but, whether 
so or not, what is there in these charges? How far are they 
true? So far as true, are they (as the Wagnerians are 
alleged to claim for their master’s compositions) “not as bad 
as they sound?” Are they, after all, charges against the 
times and conditions in which the lawyer lives and works 
to-day; or, rather, pessimistic and ill-sounding suggestions 
of facts that indicate a larger field and more difficult task, 
and consequently a loftier work, for the lawyer of to-day than 
lawyers have had before? 

It would be strange, Mr. Toastmaster, if the law and ~ 
the lawyers were not found to participate in the progress to- 
ward higher and better things that right-dispositioned and 
open-minded men seldom dispute of the world at large. The 
lawyer is still a man, and the better lawyer as he is more 
man; and the law is a real and vital part of life, and better 
law as it touches life more closely and truly. The whole 
problem of the lawyer and the law, I think, may be said to be 
to bring themselves and general life into right accord. The 
lawyer and the law influence the world largely and strongly; 
but they are themselves influenced much more by the world. 
In a great organism like the world, the general health reacts 
upon each special organ,—not only to preserve, but likewise 
to develop—and so the gloomy lawyer-critic, who feels his 
own time to be one of degeneracy, has resting on him cer- 
tainly the burden of proof, himself to show why matters are 
worse for his profession in spite of their being better with 
the world as a whole, 

Let us consider, with such brevity as is always fit in a 
gathering whose chief and best purpose is social, some of the 
claims made by the legally-discontented. 


AUM 
‘ 
x 
| 
q 
i 
ql 
} 
4 
q 
‘ 
4 
q 
{ 
q 


THE LAWYER TO-DAY. 825 


First, what shall we say of the charge of “commercial- 
ism?” Obviously, in the beginning, it needs definition. The 
complaint cannot be that the lawyer seeks (and with some 
earnestness) pecuniary return. To-day, as always, “the la- 
borer is worthy of his hire.” What complainant means, I 
think, is that the lawyer to-day is more ready than formerly 
to sacrifice the higher and more obligatory aims of his pro- 
fessional work to mere money-reward ; that, more specifically, 
the lawyer’s usefulness as a helper in the great business of 
promoting justice and the lawyer’s appropriate and best re- 
ward of reputation for ability and character mean less to 
him than formerly, and money means more. How about thie 
charge, as now given some precision? There is no evidence 

of it, and there is much evidence against it. Bad men in 
the law there are, as everywhere else in the world; more bad 
men, perhaps, there are in the law to-day than ever bcfore, 
because there are many more lawyers; but that the average 
professional standard has fallen there is nothing te show or 
to suggest. On the contrary, consider: 

(1) The misleading character, already mentioned, of 
the data we have concerning the past, A just and complete 
oblivion has buried the evil lawyers of other days, as it will 
those of to-day; and we are judging ourselves, therefore, by 
the best, and the few very best, rather than by an average, 
of the past. 

(2) How seldom it is that the courts have to pass upon, 
or that we ever hear as casual gossip, any accusation of infi- 
delity to a client or of corrupt conduct for a client! Such 
frauds are of a kind more apt than most to come to light ; they 
relate generally to affairs that are in public or semi-public 
handling, instead of being mere privately conducted trans- 
actions; and they must be committed usually under the scru- 
tiny of a keen antagonist and a watchful judge. It cannot 
but be most significant of the purity of the profession that 
scandal rarely comes upon it. 

(3) It is delightful to think, too, of the quality of the 
young men that to-day are, and for years have been, entering 
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the profession. It is well known that they are those who in 
the schools and universities prove themselves the most acute, 
industrious, ambitious and successful. It is common to de. 
cry the value of a boy’s achievements as a test of what he will 
be as a man; but that question hardly needs argument before 
this body. I cannot refrain from the pleasure of saying, 
however, in the presence of our distinguished English guest 
this evening, that (apart from all @ priori considerations) 
the astonishing proportion of Oxford and Cambridge honor. 
students who have conquered a place for themselves in the 
list of England’s great men of every kind should of itself be 
enough to make dispute impossible. 

(4) Nor can we overlook the far higher educational re- 
quirements now made of those who become lawyers, both by 
the universities (if, as is increasingly true, the lawyer has 
had a university course) and by the courts in their examina- 
tions for admission to the bar. 

It may be urged that the considerations I am naming re- 
late rather to the mental attainments of the oncoming law- 
vers, than to their moral quality; and so are irrelevant 
against the charge of growing commercialism. The man who 
says this will declare that the “certificate of good moral char- 
acter,” which still is regarded by the bar examiners as a 
sufficient ethical supplement for their extensive and varied 
intellectual scrutiny of candidates, amounts to as little now 
as always heretofore; and that is nothing at all. The objec- 
tor will be right about the certificate; but wrong in attempt- 
ing to dissever a man’s moral nature from his general capac- 
ity and attainments. The more largely trained and more 
highly refined a man is, the more moral he is almost sure to 
be. I sometimes think morality is chiefly, if not entirely, 
a matter of mental outlook. Questions of morals are no 
more simple, and no more to be rightly disposed of by a few 
crude and rigid dogmas of conduct, than other questions of 
life and nature can be summarily solved. The highly moral 
man must be an intellectual man; and real intelligence, 
involving understanding, sympathy, poise, and foresight of 
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consequences, is the best, if not the sole, source of true moral- 
ity. General education is far better than a direct study of 
ethics to develop high character; for morality is the result- 
ant in a given direction of all the thoughts and feelings that 
together constitute the man. 

(5) What must be the effect on the moral, as well as 
mental, fibre of the Bar of the competition of lawyers to-day, 
—which the man who is dissatisfied with existing conditions 
will be the first to admit is keener now than ever. Here I 
can appeal to the views of the judges and lawyers of the 
alleged better times of the past for a means of judging the 
state of the profession to-day. It will have to be admitted 
that the old law (as well as the modern) looks upon compe- 


‘tition as a beneficent agency; bettering the wares that can 


be had in market for a given price. That is merely a differ- 
ent statement of the more frequent announcement that 
through competition one can buy for a lower price a given 
ware. The classic political economy and the time-honored 
doctrines of the law are, therefore, agreed that competition 
tends toward improvement of whatever has to compete. I 
see no reason why lawyers should be deemed exempt from 
the rule. Is it not likely that the wider and closer compe- 
tition of lawyers now than formerly operates to better their 
quality, both mentally and morally? Character, let it he 
remembered, is as important as ability in the contest; indeed, 
a lack of it is more sure to compel failure. 

The skeptic about competition, who doubts its elevating 
power, will at least admit its eliminating vigor. If it does 
not make better, it does subordinate or destroy the inferior. 
The lawyers of low standards and methods must competi- 
tively succumb, or at least dwindle. Their clients will become 
few, and their business will be of the petty kind. Such law- 
yers thus will be removed, if not from formal, at any rate 
form effective membership in the profession; and the real 
bar of the land is competitively conserved from evil, whether 
or not it is competitively impelled to good. 

Even if the charge of increased commercialism were true 
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(as cannot really be believed), what would its truth import 

concerning the opportunities of the lawyer of to-day? | 
will not speak with reference to his duties. They would be 
neither less nor more than they always must be: to seek his 
own honor and his profession’s, and to serve judicial right- 
eousness, at all times, without swerving for the sake of money 
or other thing whatsoever. Our question is, rather, whether 
the lawyer of to-day must think himself hampered or- be- 
smirched if too many of his fellows fail in their professional 
duty. Not so! The man of high aim and method has the 
greater opportunity to gain all that the well-deserving law- 
yer can wish; large and fine clientage, preferment to the 
special honors of his profession, approval and eminence in 
his community. 

Is the lawyer, though no less worthy, less appreciated 
to-day than formerly? The critic who claims it, turns, I 
think, from scold to dreamer. He capitvates himself with 
his own picture of the small community of seventy-five or a 
hundred years ago, when the parson, the squire and the doctor 
constituted the local aristocrats; or else he surrenders to the 
fascination of what he deems the splendors of the old-time 
lawyer-orator and politician. The lawyer who really craves 
these last, as the appropriate and best of his professional re- 
wards, has mistaken his calling. And yet he need not de-_ 
spair. His attainments as a lawyer, whatever they may be, 
will prove no greater obstacle to success outside his profes- 
sion than they used to be; and he will find the world as ready 
as ever to accept orators and politicians for their own pecu- 
liar virtues and to forgive them their accidental member- 
ship in the bar. 

More interest attaches, for most of us (who prefer nor- 
mal lives as lawyers), to the suggestion that the old-time 
lawyer was a more dominant influence in the every-day and 
general life of his community. Doubtless he was,—at least 
in the United States, of which only I can presume to speak; 
but the change that has been wrought grows, rather, out of 
the conditions of life at large than from any alteration in the 
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community’s view of a lawyer and his work, and operates 
rather upon the place and sway of all able and educated 
men than upon the special influence of lawyers. What gave 
the old-time lawyer the reverence, and almost the obedience, 
of his neighbors? The same thing that brought like honor 
and infiuence to the clergyman and the doctor. The men 
of these professions were, usually, the best-educated, and 
often the ablest, men of their town. They had, very gen- 
erally, been born and reared in that same town. Their fam- 
ilies, perhaps, had lived there for some generations. Their 
neighbor’s families had likewise long dwelt upon the same 
soil. They knew all these neighbors, throughout their lives, 
for towns then were small; and they knew, indeed, most of 
the people in the country around. With such conditions 
the community was, in a real way, a larger family; and the 
qualities of mind and heart that raised the lawyer, the clergy- 
man and the doctor above the general population gained for 
them the weight as men that superior ability and character 
always bring (to-day as much as ever) if only they get the 
requisite human contact. 

The place and power of the lawyer, in the smaller com- 
munities of earlier days in this country, were personal, more 
than professional ; and the changed social and industrial con- 
ditions that, as must be admitted, have taken from the lawyer 
some of his eminence and influence in other than legal mat- 
ters, have in the same way and in no less degree affected the 
other learned professions, and indeed all educated or excep- 
tional men. For lawyers, as such, there is no reason to say 
that the community has less respect to-day than heretofore. 
For lawyers as men the difficulties in the way of large per- 
sonal influence have been multiplied greatly by altered con- 
ditions of community life. But this is no more true of our 
profession than of others. The larger populations; their 
greater condensation into large nuclei; their lessened stability 
of residence; their wider area of operation, through quicker 
transportation and communication ; and especially their gen- 
erally better education, or at any rate their inclusion of a 
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relatively larger educated class; all affect the able and edu- 
cated man who is not a lawyer, as much as the able and edu- 
cated lawyer. And to lawyers, more, apparently, than to the 
other professions, are brought by present-day conditions 
special compensations of a purely professional sort. The 
lawyer now, more than ever before, is connected with and 
directs all species of great business affairs. The explana- 
tion I will not here attempt; the fact is unmistakable. Little 
is done to-day in the great practical enterprises of life with- 
out the intimate knowledge and guidance of a lawyer. No 
feature of present business is more marked. The movement 
extends so far as to lead to the selection of lawyers in in- 
creasing number for the highest executive offices in all kinds 
of great undertakings, to which lawyers a very few years ago 
would have been deemed quite ineligible. No sign of the 
times tells more concerning the present place and power of 
lawyers. 
The specialization of the day is said to be an evil ten- 
dency. This, too, is accusing the law of what must be 
charged equally against.all other occupations. It is nota 
very serious indictment. The strange thing, I think, is that 
specilization has come so slowly to lawyers in the United 
States, and that it has gone such a short way. Until lately 
our only well-recognized legal specialists were patent-law- 
yers, and perhaps admiralty lawyers; all other branches of 
law were supposed to be equally within the comprehensive 
capacity of the general lawyer. It seems to me odd that a 
man called “general practitioner” should be deemed, in a 
highly developed country, as well—not to say better—fit 
to solve each sort of legal question, or conduct each sort of 
litigation, as one who has given attention and toil for 
many years directly to that special kind of problem. It is 
not rash to predict that, whether or not we soon or ever have 
here a division of the bar into two great classes like barristers 
and counsel, on the one hand, and attorneys and solicitors, 
on the other, it will not be long before we attain an actual 
(and probably formal) classification of lawyers according to 
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their knowledge, experience and reputation in one or an- 
other great branch of jurisprudence. Why should it be 
wiser and more effective for a “lawyer” to turn on successive 
days to special railroad, insurance, banking, shipping, or 
land questions, than for the “business man” to become in 
quick succession a railroad manager, insurance agent, 
banker, operator of a shipping-line, or real estate dealer? 
I admit that the illustration is a little extreme, and that 
there is a limit to advantageous division of legal labor; but 
certainly that limit has not yet been approached. 

More specialization, let us remember, necessarily re- 
sults, as the body of knowledge grows both wider and more 
intimate, and as human inquiry accordingly takes a broader 
range, and at the same time becomes more minute. The 
occasion for specialization is proportionate to the progress 
already made; and its necessity is, therefore, a tribute to the 
advanced state of any science or art. Only stagnation could, 
in the long run, avoid the occasion for specialization. The 
law covers all life; it must grow, in both quantity and com- 
pelxity, as life develops. It is, as an aggregate, almost the 
widest and most varied of studies. Its closest analogue, for 
breadth and variety, is general literature, for that, too, grows 
out of and deals with all life. Astronomy, physics, chemis- 
try, geology, are narrow subjects, when compared with the 
law, for they relate to small parts of physical nature; and 
political economy, statistics, pedagogy, sanitation, even 
ethics and politics, are likewise narrow beside the law, for 
they concern only particular aspects of life. Specialization 
in the law is requisite, then, to bring its study and adminis- 
tration where other great studies have already come. 

The choice is that which has to be made everywhere in 
the world between the thorough, real knowledge, which con- 
stitutes true and profitable learning, and such discursive 
information as must be relatively shallow and too often will 
prove mistaken. Nor is the specialist one who stays within 
narrow confines. On the contrary, his duty and his effort 
are to travel as far afield as proper concentration will per- 
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mit. He always can, and always must, be learning some. 
thing more. His task, like every other man’s, is never fin- 
ished. He specializes through recognition of the unconquer- 
able largeness of the intellectual domain. His subject and 
himself are always to be broadened, if they can be without 
weakening. His attitude is the reverse of Alexander’s, who 
grieved because there was nothing more for him to do. The 
true specialist feels, more than other men, how much is al- 
ways left to be done; and that feeling is the best of incentives 
to continuing effort and growth. 

The law of to-day, it is said, is less definite, and the deci- 
sions of the courts less certain, than formerly; and again, I 
think, we shall find that the real truth, out of which the com- 
plaint is expanded, shows that lawyers and the courts are 
doing their work better than ever. Much of the idea of great- 
er indefiniteness and uncertainty of course results from the 
simple fact that the future is never as palpable as the past. 
The decided cases in Meeson & Wellsby’s Reports are, unmis- 
takably, far more certain than those we shall have this week 
to try. In this view we may hope to have the future grow 
rapidly more satisfactory. But, seriously, are there real 
influences at work to make the law less easy of ascertainment 
and statement? Certainly, and they accord with the law of 
all growth, which changes simplicity in complexity, as it 
converts the lower into the higher. As the law improves, it 
must grow more intricate. It will take account of more and 
minuter facts; it will give them more delicate and more 
changeable weights; and it will apply to them more sensitive 
and more plastic principles. Simple and very general rules — 
must break up into more numerous rules; and even these 
must take on qualifications. This would be true even if the 
world, outside of the law, stood still. How much more 
strong and rapid and comprehensive the process inasmuch 
as the world itself is growing with unprecedented energy and 
speed ; so that if the law is to perform its task of regulating, 
ever more wisely and sympathetically, the life of men, in- 
stead of either repressing its advance or distorting it from its 
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best form, there must be legal growth superposed upon gen- 
eral human growth. The increasing complexity of rule must 
be more than proportionate to the increasing complexity of 
life. 

The world’s great general advance, through the last fifty 
or seventy-five years, in knowledge, freedom, activity, inter- | 
course and sympathy, affords the large explanation why the 
law is expanding and at the same time refining itself (or, as 
might well be said, “specializing” ) to-day with extraordinary 
swiftness. The law could not but respond to such changes 
of general conditions, both for the objective reason that its 
problems are vastly altered, and for the subjective (and 
hardly less-important) reason that lawmakers, judges and 
_ lawyers come into the new points of view and share the new 
mental and moral attitudes that are brought to the race by 
such multifarious and momentous changes in its life. 

Three particular results upon the spirit and working of 
courts and lawyers seem to me fairly obvious and most im- 
portant: 

1. The new intensity of the general life has, so to speak, 
subjugated the law to a greater practicality. Legal rules 
now are not so often parts of an artificial system, and are 
more tolerant of, and accordant with, actual conditions. 
Theories of life have given way to its facts. The results, of 
course, are greater intricacy and flexibility of rule; which 
are much the same as the “indefiniteness and uncertainty” 
that are charged against the times. But, so far is this charge 
from being a fault, that it is rather the only defensible trend 
for a civilized system of law. 

2. The larger understanding of life and the greater 
sympathy of mankind have led to the same result as the en- 
hanced practicality of the law. The world’s greater human- 
ity has made the law more human; and that means again less 
inflexible and more sensitive to the total environment of 
humanity. The law puts itself to-day, more than formerly, 
into the very place of the man whom it rules. The outcome 
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inevitably is-less simplicity, but more truth, of view. Noth- 
ing less than morality demands this development. 

3. A still more peculiarly characteristic, and hardly 
less-important, feature of recent legal development is the in- 
creasing thought of the state’s interest in transactions that 
used to be considered purely private. This is a natural con- 
sequence of the greater care to-day for the welfare of the 
people as a whole. The altruistic attitude now extends, not 
merely to individuals near-by, but to the entire community. 
Another cause for the tendency is doubtless an actually 
greater inter-dependence of the interests of all parts of the 
community under the higher organization—that is, greater 
integration—of modern life. Anyway, for better or worse, 
according to our social philosophy, the fact is undeniable 
that the state is viewed practically as a third party interested 
in a rapidly-enlarging group of the legal questions of the day. 


Such questions at once become the most extensive and diffi-. 


cult with which a lawyer could be engaged. The inquiry, 
“mine or thine,” is sure to be small beside an investigation of 
what is “for the public weal.” 

If, then, the law is not so simple or readily ascertainable 
as once, we have seen some reasons why. Life is not so sim- 
ple; the law has grown and is growing; it is less artificial 
and more real; it is more practical; it is more human; and 
it looks, more often, to the wide interests of the whole com- 
munity. 

And now, Mr. Toastmaster and gentlemen, is the lawyer 
to-day to rejoice in the labors put upon him and the oppor- 
tunities brought to him by the times in which he lives, or 
to regret not having been born in supposedly happier profes- 
sional conditions? Doubt about the answer is not possible. 
He shares to-day the world’s better state. His fellows are, 
more than ever, high-minded and right-hearted. His place 
in the world is one of increased activity and importance. He 
is heir to the accumulated results of the law’s past develop- 
ment. His science is advancing apace, and participating in 
the splendid general progress of mankind. The outlook of 
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his profession is broader; its methods are more real; and its 
spirit is more ethical. The problems he has to solve are big 
and difficult; but those characteristics bring their own joy 
to him who does not falter. Finally, the lawyer to-day has 
hitherto unknown opportunities for service to his race. 
When King Lear’s faithful liege, the old and blind Earl 
of Gloster, overcome by his own and his royal master’s afflic- 
tions, wished to seek a premature death, his lawful and good 
son Edgar said to him that he ought to die, as all ought to 
live, in a noble obedience to Nature’s own workings. “Ripe- 
ness is all,” said he. So it is, as the final outcome of life. 
And service is all, in the course of life. It is service that 
brings ripeness. No member of the modern community can 
do higher service to others than the lawyer; and in that 
fact his life out to be, and if not misused is, as lofty and for- 
tunate as is given to man. 


Lioyp W. Bowers. 


CuicaGo, ILLINOIS. 
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ALIEN EXCLUSION. 


In September, 1888, the Congress of the United States 
passed an act by which Chinese persons found unlawfully 
within the United States may be arrested and, if found guilty 
upon a hearing before certain officers specified in the act, 
deported from the country. By another act, passed in Oc- 
tober, 1888, it was provided that any Chinese laborer who 
might become a resident of the United States and afterwards 
departed therefrom should not be allowed to return. This 
legislation was held by the Supreme Court of the United 
States to be within the constitutional power of Congress. ! 
On August 18, 1894, the Congress provided for the deporta- 
tion to China of Chinese persons found unlawfully within 
the United States, and the determination of their guilt by 
the decision of the immigration or customs officers was made 
final, unless reversed by the Secretary of the Treasury on 
appeal. This legislation was also sustained.? On May 5, 
1892, an act was passed, section 6 of which provided that all 
Chinese laborers within and entitled to remain within the 
United States should apply to the collector of internal reve- 
nue of their respective districts for a certificate of residence, 
and upon failure to do so within a year, should be arrested 
and taken before a United States Judge, who should order 
their deportation from the country. This legislation was 
also held to be within the constitutional power of Congress, 
though vigorous dissents were lodged against the judgment. * 

By the fourth section of that act, the Congress provided 
that “any such Chinese person, or person of Chinese descent, 
convicted and adjudged to be not lawfully entitled to be and 
remain in the United States, shall be imprisoned at hard la- 


1 Chae Chan Ping v. United States, 2 Lem Moon Sing v. United States, 
130 U.S. 581. 158 U. S. 538. 
5 Fong Yue Ting v. United States, 149 U. S. 698. 
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por for a period not exceeding one year, and thereafter re- 
moved from the United States.”! This legislation was chal- 
lenged as in violation of the Fifth and Sixth Amendments of 
the Constitution, which provide, respectively, that “No per- 
son shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a 
grand jury,” and that “In all criminal prosecutions, the ac- 
cused shall enjoy the right to a speedy and public trial, by 
an impartial jury of the State and district wherein the crime 
shall have been committed.” 

On behalf of the Government it was contended at the 
Bar in support of the legislation, that the Fifth and Sixth 
Amendments of the Constitution did not operate in behalf 
of an alien excluded from the country by statute, and that 
the clause of the Federal Constitution guaranteeing the 
right of trial by jury did not operate in favor of those who 
were prohibited from entering the country at all, the power 
of Congress to prescribe rules and regulations to exclude 
and deport them being absolute. The following extracts 
from the brief of Mr. Assistant Attorney General Dickinson 
set forth the Government’s contention; thus:? “The right of 
Congress, in this case, is unlimited, and there is no para- 
mount power for it to infringe upon, unless it be the Con- 
stitution, and this can only be by this court holding that 
aliens can, against the will of the United States, acquire or 
hold the constitutional guaranties to personal liberty and 
rights of property. If they can do so, the right must rest 
upon some principle of law, and not upon the degree of pun- 
ishment that Congress may undertake to inflict. To hold 
otherwise is to say that Congress shall be restrained, not by 
virtue of any rights aliens have or can acquire, but by virtue 
of the inhibition of the Constitution acting upon Congress 
to restrain the infliction of that character of punishment and 
because of its character, without regard to the protection 
which the object of it has a right to claim. The Constitu- 
tion, therefore, in this respect would be an instrument not 


1 27 Stat. 25, c. 60. * Wong Wing v. Unit d States, 163 U. S. 228. 
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framed to guarantee personal rights as such, but to prevent 
‘Congress from committing an enormity.” And again: “The 
degree of punishment or the manner of its infliction cannot 
be the true test in this case. Suppose it should be held, under 
the influence of this argument that the power of Congress 
is limited so that it cannot inflict the punishment in question 
in this case, what would be then the condition of the United 
States if this principle be carried to its extreme logical con- 
clusion? Let us suppose a striking but by no means 
impossible condition that may arise. The total popu- 
lation of China is over 400,000,000. The total number 
of those holding religions other than that of the Christian is 
over 1,000,000,000. If one Chinaman out of every hundred 
or one of all religions other than Christian combined out of 
every thousand should conclude to come to America as an 
Eldorado of wealth and a New Atlantis of ideal political and 
personal liberty, we would have in the one instance 4,000,000 - 
and in the other instance 10,000,000 candidates for trial by 
jury, with a right of appeal to the Supreme Court, if Con- 
gress should undertake to deter their coming or get rid of 
those who had come by imposing confinement at hard labor. 
* * * It is quite manifest that if the United States shall 
be trammeled in such a crisis by their Constitution the coun- 
try would not only be impoverished by the expense of deport- 
ing the vast hordes who would come into the country vested 
with such sanctity, or at least endowed with the capability 
of acquiring it as soon as they got in and determined to re- 
main in, but the courts, and especially this court, would be 
surrendered to foreigners.” 

The Supreme Court, however, declined to share in these 
views, and Mr. Justice Shiras, in delivering judgment and 
holding the legislation unconstitutional, said: “No limits 
can be put by the courts upon the power of Congress to pro- 
tect, by summary methods, the country from the advent of 
aliens whose race or habits render them undesirable as citi- 
zens, or to expel such if they have already found their way 
into our land and unlawfully remain therein. But to de- 
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clare unlawful residence within the country to be an in- 
famous crime, punishable by deprivation of liberty and 
property, would be to pass out of the sphere of constitutional 
legislation, unless provision were made that the fact of guilt 
should first be established by a judicial trial. It is not con- 
sistent with the theory of our government that the legisla- 
ture should, after having defined an offense as an infamous 
crime, find the fact of guilt and adjudge the punishment by 
one of its own agents.” / 

The decision that an alien who steals his way into the 
country in defiance of a living statute forbidding his coming 
here, as Wong Wing did, is entitled to the right of trial by 
jury to inflict punishment before deportation is without jus- 
tification in judicial history. If there is any one proposition 

with which human controversy has had to deal and with 
which a race has struggled, that may now be regarded as set- 
tled beyond all debate of human tongues;—settled on the 
_ field of battle beyond all question ;—yea, absolutely and for- 
ever settled, that proposition is, that the Constitution was 
ordained and established, as in the preamble declared, by 
and for the PEOPLE OF THE UNITED StaTEs. And every word 
which follows the preamble, from first to last, was at all 
times from the beginning, is now, and ever shall be through 
the generations yet unborn, applicable to the people, and to 
the people only, of the United States. If that were not so, 
and the framers of the Constitution intended that it should 
apply to such persons as those to whom it was applied, and 
in the way it was applied in Wong Wing’s case, then the pre- 
amble would have read, “We, the people of the United States, 
in order to form a more perfect Union, establish justice, in- 
sure domestic tranquility, provide for the common defence, 
promote the general welfare, and secure the blessings of lib- 
erty to ourselves and our posterity and all aliens who may 
steal their way into the country, do ordain and establish this 
Constitution of the United States of America”; and the say- 
ing that this is a government “of the people, by the people 
and for the people” would never have been uttered. 
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A Chinaman or any other person who steals his way into 
the country in violation of law does not become, in a consti- 
tutional sense, one of the people of the United States; and 
while the Constitution declares in clear and sweeping terms 
that “The trial of ALL crimes shall be by jury,” who ever 
dreamed, when the Constitution was framed, that that clause 
was intended to be held sacred and inviolate to persons 
charged with crime other than those for whom the Constitu- 
tion was ordained and established. 

Recently, however, the Supreme Court, in an opinion 
rendered by Mr. Chief Justice Fuller, “took back,’ in a 
sense, the doctrine laid down in Wong Wing’s case; for when 
Turner, an alien anarchist, undertook to enter the United 
States in the face of a living statute forbidding it, and to in- 
voke the same Amendments of the Constitution for his pro- 
tection, he was given this rebuke by the Court: “He does 
not become one of the people to whom these things are se- - 
cured by our Constitution by an attempt to enter forbidden . 
by law.” Turner v. Williams, 194 U. S. 279. Turner was in 
the country; his feet were on these shores just as much as 
Wong Wing’s were, and yet it was held that Wong Wing did 
become one of the people to whom these things are secured by 
the Constitution by making an entry forbidden by law. 

Briefly, the Turner case was this: In March, 1903, the 
Congress passed an act entitled “An act to regulate the im- 
migration of aliens into the United States,” section two of 
which provided: “That the following classes of aliens shall 
be excluded from admission into the United States; * * * 
anarchists, or persons who believe in or advocate the over- 
throw by force or violence of the Government of the United 
States or of all governments or of all forms of law, or the 
assassination of public officials.” Section thirty-eight pro- 
hibited the entry into the United States of any person who 
disbelieves in or is opposed to all organized government or 
a member of any organization teaching opposition thereto or 
who advocates or teaches the assassination or killing of pub- 
lic officers thereof. Turner entered the country when these 


XUM 


ALIEN EXCLUSION. 841 


laws were in force, and when arrested and ordered deported 
he sued out a writ of habeas corpus in the United States Cir- 
cuit Court for the Southern District of New York, alleging 
that he was illegally held and was being deprived of his lib- 
erty without due process of law and was being denied the 
equal protection of the law. The Circuit Court dismissed 
the writ. Turner appealed. The Supreme Court, in sustain- 
ing the order of the court below, said: “He does not become 
one of the people to whom these things are secured by our 
Constitution by an attempt to enter forbidden by law. To 
appeal to the Constitution is to concede that this is a land 
governed by that supreme law, and as under it the power to 
exclude has been determined to exist, those who are excluded 
cannot assert the rights in general obtaining in a land to 
which they do not belong as citizens or otherwise.” 

That was the recognition Turner got when. seeking to in- 
voke for his protection the application of the Fifth and Sixth 
Amendments, as well as the First Amendment, which pro- 
vides that Congress shall pass no law “respecting an estab- 
lishment of religion, or prohibiting the free exercise thereof; 
or abridging the freedom of speech, or of the press; or of the 
right of the people peaceably to assemble, and to petition the 
government for a redress of grievances.” Ten cases on the 
subject of alien exclusion were cited by the court in Turner's 
case, among them Wong Wing’s, which latter case, appar- 
ently, proved of some annoyance. In attempting to distin- 
guish Turner’s case from that case, it received this explana- 
tion: “this act (the anarchist legislation) does not come 
within the ruling” (in Wong Wing’s case). 

But it may be declared that if the Congress has the 
power to enact laws by which aliens who steal their way into 
the country may be sentenced to hard labor or imprisonment, 
or both, without a trial by jury, that the power of Congress 
in that regard may be abused; and, if sustained, the Congress 
nay go to extremes, and the people might ultimately be 
called upon to bear witness to the awful spectacle of a human 
being, even though an alien odious and’ nameless, being im- 
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prisoned for life, or even put to death, without a judiciai 
trial. On this point the representative of the government 
in Wong Wing’s case argued: “It is sometimes a true test 
of the existence of a power to carry the principles upon which 
it is claimed, to its last analysis, and show, by demonstrating 
a conflict between the power claimed and a higher existing 
power that the principle contended for is vicious. Such was 
the reasoning where a power to tax was denied, because it 
carried with it a power to destroy an agency of a paramount 
government. To make this conclusion sound in any case 
there must be a higher power or principle.” 

The abuse of such a power would never enter the cir- 
cumference of the probabilities of the future. But even if 
one were to imagine that the time may come, when the Con- 
gress of the United States, in its wisdom, should see fit to 
determine that circumstances warrant the enactment of such 
drastic measures to protect the people from the advent of © 
aliens into the country, be they Chinamen or anarchists, or 
what not, as to impose the sentence of imprisonment for life, 
or even the penalty of death, for unlawfully stealing into the 
country in violation of existing law, without a trial by jury, 
one cannot imagine even that procedure and that spectacle 
to be any more appalling than for the same Congress to be 
vested with authority to exercise, and to be exercising now a 
similar power over some millions of human beings in the 
Philippine Islands, all of whom are lawfully there, and many 
of whom are genuine American citizens. 
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About the second year of the reign of “Good Queen 
Ann,” viz., about 1703, a porter or drayman of London, while 
transporting certain hogsheads of brandy from one cellar 
to another, by his negligence allowed one of them to be 
staved, and its contents were spilt. The incident was a 
trivial one, but out of it grew one of the most noted Icading 
cases of the English law, and for more than 200 years that 
case’ has been a beacon light illuminating the whole subject 
of bailments, wherever the common law of England has been 
the basic system of jurisprudence. Up to that time the de- 
cisions upon the subject had been uncertain and confused, 
scattered as they were through the old Reports, and delivered 
upon first impression; but the genius of Lord Holt, Chief 
Justice, elucidated the law of bailments in that single case, 
and his opinion embodied such condensed learning that to 
this day it constitutes a succinct treatise, recognized in every 
common law country, and unchanged except by statutee. 
The great judges of those days had not learned the caution 
which now seems to steer judicial decision away from the 
rocks of obiter dicta, and although the single question of a 
carrier’s liability was involved, the great English jurist clas- 
sified bailments into six sorts, from depositum to mandatum, 
laying down the degrees of care required in, and the liability 
attendant upon, each kind. 

I quote from the case: “As to the fifth sort of bailment, 
viz., a delivery to carry or otherwise manage, for a reward 
to be paid to the bailee, those cases are of two sorts; either a 


1 A paper read before the Texas paper be furnished to the AM&RICAN 
Bar Association by John C. Walker, Law Review and requesting its pub- 
of Galveston. At the time this paper lication. 

was read a resolution was adopted by 2 Coggs v. Bernard, 2 Ld. Raymond, 
the Association that a copy of this 4 
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delivery to one that exercises a public employment, or a de- 
livery to a private person. First, if it be to a person of the 
first sort, and he is to have a reward, he is bound to answer 
for the goods at all events. And this is the case of the com- 
mon carrier, common hoyman, master of a ship, ete., which 
case of a master of a ship was first adjudged 26 Car. 2, in the 
case of Mors vy. Slue.' The law charges this person thus en- 
trusted to carry goods against all events but acts of God and 
enemies of the king.” 

Towards the close of the eighteenth century another 
English-speaking nation sprang-into existence—a mighty 
one—composed of distinct sovereignties, each maintaining 
its own system of laws and each having, within certain lim- 
its, diverse interests and policies. Each State of the Ameri- 
can Union recognized, adopted, and incorporated. into its 
jurisprudence the rule laid down in Coggs v. Bernard, as 
applied to common carriers, 

The rigid rule was from time to time relaxed in Eng- 
land by decisions permitting the carrier to limit his liability 
by special contract, and even to stipulate for exemption 
against the negligence or misconduct of his servants? “until 
the common law responsibility of'carriers had been frittered 
away,” as was said by Justice Brown of the United States 
Supreme Court in the case of The Delaware.* By “The Rail- 
way and Canal Traffic Act’’* railways and canal companies 
were made liable for all loss of or injury to any animals, 
articles, goods, or things occasioned by the neglect or default 
of such company (the carrier) or its servants “notwithstand- 
ing any notice, condition, or declaration made or given by 
such company contrary thereto, in anywise limiting such 
liability,” and declaring every such notice, condition, or dec- 
laration null and void, with the following proviso, however: 
that such companies should not be prevented “from making 
such conditions with respect to the receiving, forwarding, 
and delivering of any of the said animals, articles, goods, or 


1 Raym. 220, 1 Vent. 190, 238. $161 U. S. 472. 
2 Peck v. Railway, 110 H. L. Cases, 4 17 and 18 Vict., Chap. 31, amended 
473-493, 32 L. J. Q. By by Acts 36 and 87 Vict., Chap. 2. 
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things as shall be adjudged by the court or judge before whom 
any questions relating thereto shall be tried, to be just and 
reasonable.” + This English statute probably did not apply 
to seagoing vessels, and we quote from the Supreme Court of 
the United States in Compania La Flecha v. Brauer :’ “By 
the modern decisions in England, on the other hand, made 
since it has become to us a foreign country, common carriers, 
except so far as controlled by the provisions of the Railway 
and Canal Traffic Act of 1854, were permitted to exempt 
themselves by express contract from responsibility for losses 
occasioned by the negligence of their servants.” 

At an early date many of the American courts, both 
Federal and State, laid down the rule that, while common 
carriers could by special agreement stipulate for a less de- 
gree of responsibility than is imposed by the common law, 
such carriers by land or sea could not exempt themselves 
from the duties of ordinary bailees for hire nor from liability 
for the negligence, default, fraud, or misconduct of them- 
selves or their agents. 

Most of the American courts have uniformly upheld this 
doctrine and have restricted the limitations by special agree- 
ment to those deemed reasonable and not against public 
policy. 

It is not the purpose of this paper to discuss the Texas 
decisions as to what liabilities common carriers may or may 
not stipulate against, or wherein any of them conflict, if at 
all, with the current of authority; but it is unquestionably 
the law of this State that they can not limit liability for 
loss resulting from their own or their servants’ negligence. ‘ 

It may be stated as a general proposition that in the 
United States up to 1893, carriers both on land and water 


11 Smith’s Leading Cas., 386 N. 

2168 U.S. 117. 

8 Waters v. Insurance Co., 11 Pet. 
213; New Jersey Steam Navigation 
Co.v. Merchants’ Bank, 6 How. 213; 
Railway v. Lockwood, 17 Wall. 357; 
Bank of Kentucky v. Express Co., 93 
U. S. 174; Liverpool Steam Co. v. In- 


surance Co., 129U. S. 397; aud see 
many cases from State courts cited, 1 
Smith’s Leading Cas., 453, 454. 

* Railwayfiv. Sherwood, 84 Texas, 
182; Railway v. Stanley, 89 Texas, 46; 
Railway v. Hume, 87 Texas, 218; Rail- 
way v. Baird, 75 Texas, 264; Railway 
v. Harris, 67 Texas, 169. 
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were liable for the negligence of themselves and their ser- 
vants, which liability attached when they acquired dominion 
over the goods, and continued during the whole existence of 
the contract of carriage. The conflict between the Ameri- 
can and English rules as to the power to make valid stipula- 
tions exempting vessels from liability from negligence of 
their owners, agents, officers, and crews operated to the dis- 
advantage of American commerce until the United States 
Congress, on February 13, 1893, passed what is known as 
“The Harter Act.”? 

This statute prohibits certain limitations of liability by 
special contract, but at the same time creates a new rule 
which must be startling to those unfamiliar with that piece 


of Federal legislaion, for it exempts the carrier by water | 


from all liability for damage to or loss of cargo caused by the 
negligence, fault, or mismanagement of his agents or ser- 
vants during the voyage if he has exercised a specified degree 
of care before the voyage begins. 

The text of the first three sections is as follows :— 

“Section 1. Be it enacted, etc.: That it shall not be 
lawful for the manager, agent, master, or owner of any vessel 
transporting merchandise or property from or between ports 
of the United States and foreign ports to insert in any bill of 
lading or shipping document any clause, covenant, or agree- 
ment whereby it, he, or they shall be relieved from liability 
for loss or damage arising from negligence, fault, or failure 
in proper loading, storage, custody, care, or proper delivery 
of any and all lawful merchandise or property committed to 
its or their charge. Any and all words or clauses of such 
import inserted in bills of lading or shipping receipts shall 
be null and void and of no effect. ; 

“Section 2. That it shall not be lawful for any vessel 
transporting merchandise or property from or between ports 
of the United States of America and foreign ports, her owner, 
master, agent, or manager to insert in any bill of lading or 
shipping document any covenant or agreement whereby the 


1 The Irrawaddy, 171 U. S. 831. 
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obligation of the owner or owners of said vessel to exercise 
due diligence, properly equip, man, provision, and outfit said 
vessel, and to make said vessel seaworthy and capable of per- 
forming her intended voyage, or whereby the obligations of 
the master, officers, agents, or servants to carefully handle 
and stow her cargo and to care for and properly deliver the 
same shall in anywise be lessened, weakened, or avoided. 

“Section 3. That, if the owner of any vessel transport- 
ing merchandise or property to or from any port in the 
United States of America shall exercise due diligence to 
make the said vessel in all respects seaworthy and properly 
manned, equipped, and supplied, neither the vessel, her own- 
er or owners, agent or charterers shall become or be held re- 
sponsible for damages or loss resulting from faults or errors 
in navigation or in the management of said vessel, nor shall 
the vessel, her owner or owners, charterers, agent, or master 
be held liable for losses arising from dangers of the sea or 
other navigable waters, acts of God, or public enemies, or 
the inherent defect, quality, or vice of the thing carried, or 
from insufficiency of package, or seizure under legal process, 
or for loss resulting from any act or omission of the shipper 
or owner of the goods, his agent, or representative, or from 
saving or attempting to save life or property at sea or from 
any deviation in rendering such service.” 

Section 1 plainly forbids any attempt to limit by special 
contract the ship owner’s duty to properly load, stow, care 
for, and deliver the cargo. Section 2 forbids any attempt to 
limit the owner’s duty to properly equip, man, provision, and 
outfit the vessel and to make her seaworthy. Section 3, how- 
ever, makes a sweeping change in the liability of carriers by 
water, providing that, when a vessel’s owner shall exercise 
due diligence to make her in all respects seaworthy and prop- 
erly manned, equipped, and supplied, he shall not be liable 
for damage or loss resulting from faults or errors in naviga- 
tion, or in the management of the vessel, thus going beyond 
the old English rule allowing the vessel to contract against 
liability for the negligence of her owner’s servants and 
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agents, and relieving the carrier of such liability by statute, 
proprio vigore. 

In 1900 the Parliament of Great Britain, presumably 
from a desire to be partly in line with the United States, 
passed an amendment to the Merchant Shipping Act of 
1894,’ by which it was enacted that: “The limitation of the 
liability of the owners of any ship set by section 503 of the 
Merchant Shipping Act of 1894 in respect of loss of or dam- 
age to vessels, goods, merchandise, or other things shall ex- 
tend and apply to all cases where (without their actual fault 
or privity) any loss or damage is caused to property or rights 
of any kind, whether on land or on water or whether fixed or 
movable, by reason of the improper navigation or manage- 
ment of the ship.” 

Meanwhile, the prohibitions contained in sections 1 and 
2 of the Harter Act against exemptions in bills of lading 
from liability for such negligence as improper loading or. 
stowage, fault in proper delivery, proper equipment, etc., 
not agreeing with the English rules permitting such limita- 
tions, the question necessarily arose as to whether foreign 
vessels were subject to this act, where damage to cargo re- 
sulted from the acts of negligence specified in sections 1 and 
2, and forbidden to be exempted by “any clause, covenant, 
or agreement in any bill of lading or other shipping docu- 
ment,” such exemptions having been inserted in the bill of 
lading issued by the foreign ship in a foreign country. 

In the case of Knott & Botany Mills? the voyage was 
one of a foreign (British) vessel from a foreign port to a 
port in the United States. The bills of lading purported to 
exempt the vessel from liability for “negligence of master or 
mariners” and from “all damage arising from stowage, etc., 
* * * whether before or after or during the voyage”; 
and, further, that “the contract should be governed by the 
law of the flag of the ship carrying the goods.” Damage was 
caused by bad stowage. The court held the respondent lia- 
ble, and that the act applied to all vessels of whatever na- 


1 68 and 64 Vict., C, 32. 2 179 U.S. 69. 


t 
XUM 


THE HARTER ACT. 849 


tionality on voyages between foreign and United States 
ports; that section 1 nullified the exemptions in the bills of 
lading, and that the law of the ship’s flag could not be in- 
voked. 

The English courts have substantially agreed with those 
of the United States in the interpretation of this act,? and, 
so well is its validity recognized from an international stand- 
point, that the charter parties of many foreign vessels, nota- 
bly those of Great Britain, now contain a stipulation that 
they are made subject to its terms and provisions. 

The language of sections 1 and 2 so explicitly prohibits 
all attempts to exempt from liability for the negligence 
therein specified, that decisions involving their construction 
alone are comparatively few. They have generally been 
construed incidentally upon the ship owner pleading statu- 
tory exceptions under section 3. 

By far the greater number of cases have arisen under 
the following portion of section 3: “That, ifthe owner * * 
* shall exercise due diligence to make the said vessel in 
all respects seaworthy and properly manned, equipped, and 
supplied, neither the vessel, her owner or owners, agent, or 
charters, shall become or be held responsible for damages 
or loss resulting from faults or errors in navigation or in the 
management of the vessel.” 

What constitutes seaworthiness? In the late case of 
The Southwark,*® the Supreme Court of the United States 
says: “As seaworthiness depends, not only upon the vessel 
being staunch and fit to meet the perils of the sea, but upon 
its character in reference to the particular cargo to be trans- 
ported, it follows that a vessel must be able to transport 
the cargo which it is held out as fit to carry or it is not sea- 
worthy in that respect.” Then comes the next question in 


1 See also the Sylvia, 171 U. S. 462; 2 The Ferro (1893), Prob. 38; the 
The E. A. Shores, Jr., 73 Fed. Rep. Glenochil (1896), Prob. 10. 
342; The Piper Aden Goodall Co., 86 3191 U.S. 1. 
Fed. Rep. 670. 
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logical sequence: What constitutes “due diligence to make 
the vessel in all respects seaworthy,” etc.? This “due dili- 
gence” is thus clearly defined by Chief Justice Fuller in Navi- 
gation Co. v. Manufacturing Co.:*+ “We do not think thata 
ship owner exercises the diligence within the meaning of 
the act by merely furnishing proper structure and equip- 
ment, for the diligence required to make the ship in all 
respects seaworthy, and that, in our judgment, means 
due diligence on the part of the owners’ servants in the 
use of the equipment before the commencement of the 
voyage, and until it is actually commenced. * * * We 
repeat, that, even if the loss occur through fault or er- 
ror in management, the exemption can not be availed of 
unless the vessel was seaworthy when she sailed, or due 
diligence to make her so had been exercised, and it is 
for the owner to establish the existence of one or the 
other of those conditions.” ; 

The burden of proving the due diligence required is 
upon the vessel, and it has been held that, where damage 
was caused by the incompetency of the master, the mere 
want of knowledge by the owners that he was incompetent 
was not “due diligence,”? they being bound to know that he 
was competent. 

The application of these rules to facts has been some- 
times confusing, and the courts have had difficulty in decid- 
ing whether or not a certain state of facts brought the par- 
ticular case within section 3 so as to relieve the ship owner; 
in other words, whether certain negligent acts constitute _ 
fault or error in the navigation or management of the vessel 
or not. 

Let us illustrate by reference to a few of the adjudicated 
cases. In Calderon v. Steamship Co. goods were carried 
beyond their destination, and, before the ship returned, they 
were lost. The court held that this was not a fault of navi- 


1 181 U. S. 218. 5179 U. S, 272. 
2 The Cygnet, 126 Fed. Rep. 742. 
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gation, but a fault in proper delivery, and that, therefore, 
the vessel was liable. 

In the case of The Frey, ? glycerine was so loosely stowed 
that it injured the other cargo. The vessel was held liable 
on the ground of improper stowage before the voyage began. 

In the case of The Kate, * the crew, while loading in 
port, failed to put up certain stanchions, leaving one to sus- 
tain weight which should have been borne by several; goods 
were damaged by reason of the neglect, and the vessel was 

held liable, because the fault was not one of navigation but 
of stowage. 

Again, in The Colina,* where the vessel sank in a storm 
of not more than ordinary violence, and where the evidence 
‘showed improper loading, considering her peculiar model, 
her owners were held liable, the court stating: “It is to 
‘management’ on the voyage that the third section of the 
Harter Act refers, as the context indicates, and not to acts 
like those in the present case, in preparation for the voyage 
before it begins.” 

So, in The Whitlieburn,® an insufficient amount of bal- 
last was placed in her hold, and during heavy weather part 
of her cargo was jettisoned. Suit being brought, the owner 
pleaded exemption on the ground of faulty management of 
the vessel. She was held liable, the court saying: “Here 
the jettison was made necessary by the unseaworthy condi- 
tion of the ship, consequent entirely upon the mode of load- 
ing, stowing, and ballasting before she sailed. If this can 
be called ‘management of the ship’ at all, it is in a remote 
sense only, and not in the sense in which that phrase is used 
in the Harter Act.” 

The controlling facts in The Aggi:* were that a cargo 
of sugar was damaged by seawater which entered around 
loosened bolts under the ship’s figurehead. There was no 


1 See also The Seaboard, 119 Fed. 4 82 Fed. Rep. 665. 

Rep. 875. 5 89 Fed. Rep. 526, 

2 92 Fed. Rep. 667. * 46 C. C. A. 276; 107 Fed. Rep. 
391 Fed. Rep. 679. 300. 
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evidence that the bolts had been inspected within two years, 
or that they had been injured upon the voyage, only that the 
vessel was in an apparently sound and seaworthy condition 
when she commenced the voyage. She was held liable. 

In the case of The Niagara:' a collision occurred in a 
fog, and it was proved that the vessel’s foghorn was defee- 
tive, thereby contributing to if not causing the collision 
and loss of the goods. It was not proved that the foghorn 
was in good order when she left port. It was unfit for use 
when needed. The court held that the failure to provide 
that necessary equipment at the commencement of the voy- 
age rendered the vessel liable. 

Where a water pipe in a compartment of the ship froze 
while she was in port and burst during the voyage, causing 
damage to the cargo, the court held that as to that compart- 
ment she was unseaworthy, and that there was lack of suit- 


able care in loading; consequently the exemptions of the 


Harter Act did not absolve the ship from responsibility .? 

In the case of The Manitou:* cargo was damaged by es- 
caping steam during the voyage. There had been no suffi- 
cient inspection, and there was no evidence of the steam 
valves having been closed before leaving port. Held that 
the damage was not due to fault in management of the ves- 
sel, and that due diligence had not been exercised, conse- 
quently decree was rendered for the libelants. i 

Having reviewed some of the acts of negligence held to 
bind the ship, let use see what negligent acts have been held 
to he “faults or errors in navigation or in the management 
of the vessel,’ thereby relieving her and her owners from all 
liability, notwithstanding confessed fault or negligence of 
the vessel’s officers or crew. 

In The Sylvia:* the portholes were fitted with glass 
covers and iron shutters, and, while in port before sailing, 
the glass covers only were shut, the iron ones being left open 
for the purpose of lighting the compartment. No cargo 


184 Fed. Rep. 902, Ct. Civ. App. 3 116 Fed. Rep. 60. 
2 The Catania, 107 Fed. Rep. 152. * 171 U. S. 462. 
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was stowed against the ports, in order that they might be 
speedily closed in case of necessity. After sailing, the 
weather became rough. The crew neglected to close the iron 
shutters; one of the glass covers were broken, and water came 
in, damaging the cargo. The United States Supreme Court 
decided that the fault or error was one of navigation or man- 
agment of the ship, and that there was no liability. 
In The Ontario:! a water bailast tank, tight when the 
ship left port, sprang a leak during the voyage. The leak 
was known to the engineer and carpenter, who failed to re- 
port it, or to use the pumps sufficiently, which would have 
prevented injury to the cargo. Held, that the negligence 
was in the management of the ship, and that the carrier was 
therefore exempted from liability by section 3 of the Harter 
Act. 

In the case of American Sugar Ref. Co. v. Rickerson :? 
cargo was damaged by seawater from a joint in a water bal- 
last tank, which had been tested and found tight and in 
good order before the voyage began. The leakage was caused 
by leaving the sea valve open after the voyage began, which 
caused undue pressure on the joint. In holding that there 
was no liability, the damage having been caused by fault in 
the management of the ship, the United States Circuit Court 
of Appeals said: “We think the Albion (the carrier) was rea- 
sonably fit to carry the libelant’s sugar, and that she would 
have carried it safely had not the gross carelessness of her: 
officers permitted the influx of seawater.” 

Where a steamer contracting for the transportation of 
cargo loaded it on a barge which was lashed to the steamer, 
and the goods were lost by the barge striking an obstruction: 
in the river, it was held that the steamer and owners were: 
not liable, the loss resulting either from a danger of the 
river or from a fault or error in navigation or in the man- 
agement of the vessel.* 

In a case decided by Judge McPherson, of Pennsylvania, 


1 106 Fed, Rep. 324. 8 The Nettie Quill, 124 Fed. Rep 
2 124 Fed. Rep. 188. 667. 
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the injury to the cargo was caused by fresh water while the 
ship was lying at the wharf discharging her cargo at Phila- 
delphia. The water had entered the vessel because a valve 
was improperly left open while water from the river was 
being pumped into the engine tank. The judge, denying lia- 
bility, stated in his opinion * * * “it seems inevitable 
to conclude that the ‘management’ of a modern steamship 
must include the inspection, maintenance, and operation of 
the machinery by which she is moved and is enabled to carry 
out her contract concerning the safe carriage and delivery 
of the cargo; and that, where there has been fault in such 
inspection, maintenance, or operation, and the fault has 
caused injury to the cargo, the ship is relieved from liability 
by the express provision of the statute if the prerequisite of 
seaworthiness has been duly made to appear.”! 

Where a vessel had put into a foreign port for repairs, 


necessitated by a hurricane, and by an error of judgment the © 


master did not have repairs made to the extent needed, the 
owners were held not liable for injury to the cargo which 
might have been prevented had more extensive repairs been 
made. 

Failure to work the pumps by reason of which water 
accumulated in the bilges and caused damage to cargo was 
‘held to be a fault in the management of the vessel which ex- 
-empted the ship from liability under the third section of the 
-act, the vessel being seaworthy and well equipped.* 

In a case heretofore cited on another point: the ves- 
‘sel grounded upon a well-known reef, its position being des- 
‘ignated by a flashlight clearly visible. She was shown to be 
entirely seaworthy. The court held that the stranding was 
due to a fault or error in navigation, and, therefore, the own- 
ers of the damaged cargo could not recover. 

Injuries to passengers and claims for loss or damage to 
their baggage not shipped as merchandise and not paying 


1 The Wildcraft, 124 Fed. Rep. 631. 4 The E. A. Shores, Jr., 73 Fed. 
2 The Guadalupe, 92 Fed. Rep. 670. Rep. 342. 
3 The Merida, 107 Fed. Rep. 146. 
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freight are not within the Harter Act, consequently, the ship 
and owners can not claim exemption from liability for negli- 
gence in such cases. The act has reference to the transpor- 
tation of merchandise only.’ Neither does it apply to the 
transportation of live animals,” 

Sections 4 and 5 of the act relate to the obligation im- 
posed upon the carrier to issue bills of lading (which was 
not required by any statute of the United States previ- 
eusly),* and to the penalty prescribed for a refusal to issue 
such bills of lading. 

A discussion of these as well as certain other features of 
the act is pot within the scope of this paper, its purpose be- 
ing only to emphasize the fact that one rule of liability for 
joss or damage to merchandise applies to carriers on land 
and a different one to carriers by water, and that under cer- 
tain conditions the carrier by water is relieved of all respon- 
sibility for the negligence of his servants. 

Does not this act afford food for thought respecting the 
future trend of national legislation? Rightful complaint is 
made of want of uniformity in the statutes of different 
States; for example, the conflicting divorce laws, with their 
far-reaching consequences, and a cry is often heard for Fed- 
eral control of that subject. It can not be denied that, gen- 
erally speaking, uniformity is to be desired in all laws. 
Would not the great railroad systems, those stupendous 
combinations of capital reaching through every State of the 
Union, be benefitted by similar legislation relieving them of 
liability for the negligence of their servants in any degree? 
May they not have the abstract right to be placed on the 
same footing with the great steamship corporations? Is 
not the argument more than plausible that special privi- 
leges should not be granted to one class of common carriers 
which are denied to others? And may not these railroad 
systems in time demand to be placed on an equality with 


1 The Rosedale, 88 Fed. Rep. 324; 8 Steamship Co. v. United States, 
The Kensington, 88 Jd. 331. 125 Fed. Rep. 320. 
2 Sec. 7, Act February 13, 1893. ‘ 
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carriers by water? Such demands when made by the repre- 
sentatives of powerful moneyed interests are likeiy to obtain 
at least a respectful hearing before the national lawmakers, 
When we recognize the power of the National Legislature 
to regulate interstate commerce, does not the thought sug- 
gest the possibility that at some time hereafter Congress, in 
its wisdom (or want of wisdom), may enact a law applying 
provisions like those contained in the third section of the 
* Harter Act to interstate carriers on land? 
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Law is the arbitrary boundary between individual lib- 
erty and collective control. Above the law, making and re- 
pealing it, is public opinion. In a democracy the principle 
of equality is the basis of this opinion, but with power as 
a central idea, its practical result is inequality, that tends 
to magnify the power of the individual and minify the re- 
straining functions of the government. From this has come 
a false sentimentality that has hindered the enforcement of 
law in the United States. 

Taking homicides, for example, we may consider the fol- 
lowing tables as bases: 


Homicipes ANNUALLY Per MILuion Porutation. 


Homicides. 
Annum, Million. 


249 4.85 
48 9.60 
322 10.15 
526 14.22 
94 16.00 
9829 120.5 


Nation. Population. 


*German Empire 53,000,000 
Dominion of Canada........ 5,000,000 
England and Wales........ 32,000,000 

38,000,000 
Belgium 6,000,000 
United States 


1 By William H. Thomas, Judge 
City Court, Montgomery, Alabama, in 
International Congress of Arts and 
Sciences, St. Louis, Mo., September 
23, 1904. 

2 Furnished by the several Em- 
bassies of United States, except for 
Canada, England and Wales, which 


were furnished me by the respective 
Premiers. 

3 Press clippings, probably embrac- 
ing some assaults to murder. Chicago 
Tribune gives 46,478 homicides in five 
years ending with 1901; The World’s 
Almanac 7,386 arrests for homicide 
during 1890. 
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Homicipes 1x UNITED States. 


Geographic Per ct. pop. Per Per 50,000 
Divisions. Foreign-born. Annum. Pop. 


25 254 2.34 
Middle Atlantic ........... 18 1688 4.30 
ee 15 2843 4.99 
2° 3914 11.15 


1194 


14.71 


To discover the cause of this variation in the frequency 
of homicides is difficult. We may say it is not a question of 
climate, for, while the Germans and Belgians are neighbors, 
with similar climatic influences, the rate of the latter is three 
times that of the former. The high rates in Rhode Island, 
South Dakota, Montana, Wyoming, Idaho, Washington, and 
Oregon, and the varying rates in the other geographical di- 
visions of the States, support this conclusion. 

The French and Belgians are from Gaelic stock, and 
speak the same language, but their varying rates indicate 
that. homicides do not depend on national characteristics. A 
like observation may be made of the German states, where 
the rates varies from four to twelve to the million. 

Is it a question of racial differences? Texas, with a 
population of 2,500,000 whites and 625,000 negroes, has 
about the same number of homicides as Alabama, Louisiana, 
and South Carolina, with 2,688,371 whites and 2,760,432 
negroes; while in Nevada, with only 134 negroes, and 1352 
Chinese, in a population of 42,335, the homicides are 39, the 
highest rate in the United States. That of Maryland, hav- 
ing four times as many whites as colored, is as great as Lou- 
isiana, where the races are nearly equal. It is noteworthy 
that the negro at the South does not kill the white man, nor 
the white man the negro, so often as the negro kills the negro. 


1 Press clippings, probably embrac- years ending with 1901; The World’s 
ing some assaultsto murder. Chicago Almanac 7,386 arrests for homicide 
Tribune gives 46,478 homicides in five during 1890. 
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Frederick H. Wines, compiling for the census of 1890, 
sums up the result of his investigations on homicide as fol- 
lows: “Of 82,329 prisoners in the United States June 1, 1890, 
the number charged with homicide was 7,386, or 8.97 per 
cent. * * * 3; as to color, 4,425 were whites, 2,739 ne- 
groes, 94 Chinese, 1 Japanese, and 92 Indians. As to the 
nativity of the 4,424 whites, 3,157 were born in the United 
States, and 1,213 were foreign-born, and the birth place of 55 
unknown.” 

Professor Lombroso, of the University of Turin, com- 
menting on these figures, said : “If we are to accept the state- 
ment that 60 per cent. of the homicides are furnished by the 
whites, and the remaining 40 per cent. by the colored race, it 

must be remembered that the former constitute 88 per cent. 
of the population and the latter but 12 per cent.; therefore, 
it is clear that were it not for the negro population the crime 
of homicide would be almost as rare in the United States as 
it is in the most civilized countries of Europe. The colored 
race furnishes to the statistics of this crime, proportionately, 
more than five times as many cases as the whites; in other 
words, among the former, there are forty-five homicides to 
every 100,000 inhabitants, while among the latter there are 
but eight to every 100,000.” I can not, however, agree 
with the view expressed “that if it were not for the pres- 
ence of the negro, homicides would be almost as rare in 
the United States as it is in the most civilized countries 
of Europe,” for three reasons: First: That the highest 
rates of homicide are in the Pacific States, where only a 
small per cent. of negroes live; Second, if one should charge 
to the negro four-fifths and to the whites one-fifth of the 
homicides committed as stated by Lombroso, there would — 
still be 1,976 homicides annually to be accounted for by 
the whites, and if then we deduct the negro population 
from the total population it would give use a rate per million 
of more than five times as much as in Germany; three times 
that in England; and twice that in France. Third: It may 
also be suggested as a reason why his figures would not pre- 
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sent the exact condition in the United States, is that his per- 
centage is based on the whole number of prisoners convicted 
of homicide, yet takes no consideration of the fact that the 
white man had the advantage of education, wealth, and infiu- 
ence, and was the better prepared to make excuse for his acts, 
and for such reason was not so often indicted by grand juries, 
or after indictment, convicted. 

The Pacific States, with four percentum of population 
colored (96,522 Indians, 88,000 Mongolians, and 16,500 ne- 
groes), have a much higher rate than the Southern, with 
thirty-eight percentum negroes. ‘The two geographic divis- 
ions having the most foreign-born, show the lowest rate of 
homicides. 

Accepting the statement of Mr. Wines, that of the 4,422 
June 1, 1890, 1,213 were foreign-born, it will then be noted 
that the native whites furnish 73 per cent., and the foreign- 
born whites 27 per cent. of the 4,422 white prisoners; in this 
connection, however, it must be remembered that the former 
constitute 85 per cent. of white population and the latter 15 
per cent., or that the foreign-born furnish twice as many pris- 
oners for the offense of homicide as the native whites. 

An inspection of a “composition plate” of the population 
of the States in a study of homicide, will show in the Central 
States that variations in the rates of homicide nearly corre- 
spond to the varying of the immigrant and emigrant popula- 
tions, and that the South is not affected by it. In New Eng- 
land, note that Vermont and New Hampshire, having the 
lowest rate of homicides, have most immigrant and emigrant 
classes. Connecticut, with twice the rate of homicide as 
Massachusetts, has about the same rate of mixed population; 
and Rhode Island, with about three times the rate of homi- 
cides as Connecticut, does not exceed it by 10 per cent. of 
immigrant and emigrant people, and has less of this element 
than Vermont and New Hampshire, yet eleven times the rate 
of homicide. Nevada, with the highest and Vermont the 
lowest rate of homicides, have emigrant and immigrant pop- 
ulations within 10 per cent of each other. In the Pacific 
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States the proportion of homicides and immigrant and emi- 
grant people seem to have little relation. Nevada, with four 
times the rate of homicide as Wyoming, has the same rate of 
white prisoners in the United States charged with homicide 
mixed population. Colorado, with more than twice as many 
homicides as Washington, has the same rate of mixed popu- 
lation. Utah and Wyoming the same rate of homicide, but ~ 
varying rates of mixed people. ; Oregon one-fourth the rate of 
homicide as Nevada, but more immigrants and less emi- 
grants. The rate of homicide and those of foreign-born im- 
migrants seem not to have relation in Arizona, Colorado, and 
Nevada. California and New Mexico have the same rate of 
homicide, and the former has twice as many immigrants. 

The reason for the failure of the Pacific population to so 
readily respond to these ratios, as do other sections, is that 
the whole people as yet have a new or emigrant character, 
that is adjusting itself to—vast natural resources, to a bound- 
less wealth taken from field, forest and mine—unbounded 
opportunity for the acquisition of individual power. The 
large immigrant class as well as those who emigrate from 
other States can but influence the whole population. To be 
away from home, family influences and traditions, away from 
friendships and associations, tends to produce a new and ag- 
gressive spirit that will too often consider personal interest 
paramount to collective control. Subject to a change of 
habits, customs, local surroundings, and the restraining 
power of populous communities, a new, composite influence 
possesses the very character of the man that he little under- 
stands and can the less resist and control. In this process of 
adjustment, facility for crime, envy and cupidity, or a sort of 
rough necessity often disregards the law, or a “home-made” 
justice undertakes its execution outside of legal procedure. 
Not, however, without detriment to public moral, for one act 
of lawlessness begets another of a graver type. 

This varying ratio does not depend on density of popu- 
lation. In Germany, with 252 inhabitants to the square 
mile, there is but one homicide to 828 square miles; while 
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in Belgium there are seven homicides to that same area, with 
554 inhabitants to the square mile. In our country one. 
tenth of the homicides are committed in Texas, where there 
are 11 persons to the square mile; but the rate is higher in 
Arizona, Nevada, and Montana, with only one to the square 
mile. New York, with seven and a quarter millions of peo- 
’ ple (two millions foreign-born), has a lower rate than Geor- 
gia, with one-third that population. In Nevada there is one 
homicide to each 1086 of population, but in Vermont one to 
each 58,300. The New England States, with a population of 
5,611,851, have 259 homicides -annually, while California, 
with only 1,500,000 people, has 422. Those sections having 
most urban or semi-urban people have lower rates of homi- 
cide. 

It appears not to be a matter of illiteracy, for Califor- 
nia, Colorado, and Nevada are lower in illiteracy and higher 
in homicides than Alabama, Louisiana, and Mississippi;° 
while Virginia is higher in illiteracy and lower in homicides 
than Delaware and Maryland. Massachusetts and Connec- 
ticut have fewer illiterates and more homicides than Ver- 
mont, and Rhode Island fewer illiterates and a higher rate of 
homicide than Kentucky, Georgia, Tennessee, or the Caro- 
linas. 

That our government is new is no explanation. In this 
connection it is well to note the vast increase in number of 
homicides in the United States over Canada, each having the 
’ same length of national life. The census, our most reliable 
guide, shows that for this country as a whole, crime is in- 
creasing out of proportion to population. 


Year. Prisoners. Ratio of Popl’n. 
1 in 3443 


|_| 
1900 ................ Not collected. 
XUM 
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A comparison of the census of 1890 with that of 1880, we 
find the latter shows only 4,600 arrests for homicides for that 
year, while according to the figures published June 1st, 1890, 
there were 7,368 prisoners for homicides. It appears homi- 
cides increased 60 per cent. within ten years, while the popu- 
lation had increased but 25 per cent. A comparison for the 
last ten years on this point cannot now be made, because the 
part of the census of 1900 relating to crimes has not been 
given to the public. I am aware Mr. Falkner and others 
assert that such figures from the census do not give any cor- 
rect idea of crime, but it is a tendency that we cannot disre- 
gard. It is, however, to be regretted that this government 
does not collect annually data that would enable the student 
of causes to proceed along this field with confidence, and not 
force him to rely on press clippings as the most reliable 
source of information. I do not by this disparage the valu- 
able work done by Mr. Upton and others in this way. 

Nor is the high rate of homicide in the United States due 

to our democratic government, for in England, where indi- 
vidual liberty is, perhaps, greater, they have fewer homi- 
cides; while under the democratic institutions of some of the 
Spanish-American Republics, is an utter disregard for the 
existing form of government. 

Distinction should be made between form of government 
and administration. The spirit that makes possible an al- 
most perfect civil service in Germany and England, is the 
foundation of a strict, impartial and speedy enforcement of 
law that not only guarantees prive rights, but secures them 
to the humblest citizen. The Right Honorable James Bryce 
in his address to the International Congress of Arts and 
Sciences, asserts that the civil service of England is second 
only to that of Germany, and that the spoils system is almost 
unknown. It is to be regretted that the lack of such condi- 
tions in the United States has given the spoils system a place 
in our administration. The paying of political debt for party 
service and with too little regard for true merit or right is a 
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curse to American politics, that will do much to debase our 
ideals and to undermine the foundations of common hon- 
esty and simple justice. If any one thing imperils our goy- 
ernment, more than another, it is this influence. That which 
shakes general beliefs and belittles ideals of justice is far. 
reaching, affecting alike national life, community life, and 
individual life. 

The fault is not inherent in our common law and jury 


system, for under a like system crime is suppressed in Europe 
and Canada ina way we seem not to understand. The 


highest European rate in our table is in Belgium, where 
every death penalty since 1863 has been commuted to life 
imprisonment; and the lowest is in Canada, where seven- 
eighths of those convicted for murder were sentenced to 
death. 

It is axiomatic that the general beliefs of every people, 
determine their trend of ideas, create a sense of duty and be-- 
come the source of their inspiring faith. 

It will also be conceded that in New England questions 
affecting human conduct in its varied relations are more ex- 
actly determined and fixed in the minds of the people than 
in the Pacific States, where there is one homicide to 4,500, 
while in the former section the rate is one to 21,800. Surely 
no higher proof of right ideas and stability of human conduct 
should be demanded, nor can be adduced than that the su- 
preme rights of our fellow men are held in due regard. 

How much of liberty, then, is found in a right adminis- 
tration! 

From these data and my experience in presiding over 
the administration of the criminal law, I reach the following 
conclusions : 


First—Variations in the enforcement of law are not so 
much due to climate, race, density of population, illiteracy, 
form of government, length of governmental experience, as 
to a varying leniency in the spirit of its administration. 
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Second—This varying toleration of crime is largely the 
result of an impatient desire for individual power, born of 
unlimited opportunities, causing men to disregard their 
duties to the social compact. 

Third—Beneath it all is a moral unrest, a process of 
adjustment in individual conception of, and cravings for, 
absolute truth, not yet so crystallized in the aggregate of in- 
dividual souls as to become the fixed ideals of the people. 

VOL. XXXVIII. 55 
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ALASKAN BOUNDARY CASE.? 


The invitation to me to write a paper for this occasion 
was coupled with the suggestion that it be upon the Alaskan 
Boundary Case. So many stirring events have occurred 
since that decision that not only the general public, but 
doubtless the profession, have lost much of the interest that 
it aroused less than a year ago. If I am dealing with a sub- 
ject that may seem stale and unprofitable, I beg that you will 
visit the responsibility upon the governing authorities of the 
Association and not upon a loyal member who felt it his 
duty to contribute so far as he could toward carrying out 
the designated program, Within the limits of a paper like - 
this it will be impossible to give more than a general view 
of the salient points, and my endeavor shall be to avail my- 
self of this opportunity to put into accessible and permanent 
form such features of the case as the profession would prob- 
ably be interested in. The record and arguments fill seven 
volumes and three portfolios of maps, and it would be a work 
of very great labor for any one to acquire for himself any- 


thing like a comprehensive understanding of what was in- 
volved. 


Historica. INTRODUCTION. 


The northwest coast of America was the last seaboard 
of the continent to be occupied by Americans and Europeans. 
In 1728 Behring discovered the strait between America and 
Asia, and reached the continent of North America in latitude 
65 degrees north. In 1778, the Russians were established 
throughout the Aleutian Islands. On July 9, 1799, the Czar 
issued an ukase which granted to the Russian-American Com- 


1 Paper read before the American Louis, by J. M. Dickinson, of Chicago, 
Bar Association, Sept. 26, 1904, at St. Illinois. 
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pany a trade monopoly and exclusive occupation of the 
northwest coast of America down to the 55th parallel. This 
company was the representative in that region of the Rus- 
sian government and exercised full governmental powers. 
From establishments on the islands it extended its trade 
with the Indians along the continental shore. American 
vessels, in constantly increasing numbers from 1790, ex- 
tended their trading into that region and greatly impaired the 
value of the monopoly that had been granted by the Russian 
government. The Americans disposed of their furs at Canton 
and thus secured a great advantage over the Russians, who 
were not permitted to enter that port. It was charged that 
the Americans sold liquor and firearms to the natives, which 
made them both insubordinate and dangerous. Represen- 
tations were made by Russia to the government of the United 
States in regard to this “illicit traffic’ in 1808 and 1810. 
After the war of 1812 American vessels increased their activ- 
ity. In 1821, and mainly on account of American trad- 
ers, another ukase was issued, addressed “unto all men,” 
granting to Russian subjects all commercial and fishing 
rights along “the whole of the northwest coast of America 
from Behring Strait to the 51st degree north latitude.” All 
foreign vessels were prohibited from approaching within one 
hundred miles of that coast, and were interdicted to carry 
on any traffic with the natives “of the islands and of the 


' northwest coast of America in the whole extent here above 


mentioned.” 

In the same year a monopoly of commerce and trade 
along this whole coast was given to the Russian-American 
Company, extending the former grant from the 55th down 
to the 51st parallel. The United States and Great Britain 
were formally notified by Rtssia of this action. At that 
time Great Britain had substantially no trade on the north- 
west coast of America, but the inhibition as to navigating 
within one hundred miles of this coast, and of the Russian 
coasts on the west of the Pacific, thus making, in effect, a 
mare clausum of the northern part of the Pacific Ocean, at 
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once alarmed Great Britain. Two months and a half after 
the official notification Great Britain protested against the 
assertion of sovereignty by Russia over such a wide extent 
of ocean and reserved the question as to Russia’s claim of 
ownership of the northwest coast. 

On February 25, 1822, the United States government 
protested against the assertion, both as to maritime and ter- 
ritorial rights. Each government disclosed a purpose to as- 
sert in behalf of its citizens the right of trade on the north- 
west coast, and denied the sovereignty of Russia over those 
regions. Negotiations were begun between Russia and the 
United States on the one hand and Russia and Great 
Britain on the other hand in 1822, looking to an adjustment 
of these questions. In these negotiations both Great Britain 
and the United States asserted title to portions of the north- 
west coast which had been brought into controversy. Inas- 
much as the same questions were involved, at the suggestion 
of the Russian Government, the negotiations both in behalf 
of Great Britain and of the United States, were carried on 
at St. Petersburg. It was even suggested that the interests 
and claims of the three powers be adjusted by a joint con- 
vention. 

In a letter from Mr. Adams to Mr. Rush, July 22, 1823, 
‘an assertion in line with the declaration of President Mon- 
roe in his message to Congress in December of the same year 
was made as follows: 

“Tt is not imaginable that, in the present condition of 
the world, any European nation should entertain the project 
of settling a colony on the northwest coast of America.” 

When this was brought to the attention of Great Britain, 
that government announced its intention of proceeding sepa- 
rately in its negotiations with Russia. 

The negotiations between Russia and the United States 
terminated in a treaty signed April 5, 1824, by which Russia 
withdrew her pretensions with respect to navigating the 
' Great Ocean, and it was agreed that Russia would make no 
settlements south of 54 degrees 40 minutes of north latitude 
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on the northwest coast of America, and that the. United 
States would make none north of that degree. , 

The negotiations between Great Britain and Russia 
eventuated in a treaty signed February 16, 1825, in which 
Russia withdrew her pretensions as to exclusive right of navi- 
gation, and a territorial line between Russia and Great 
Britain was established, in respect of the islands and north- 
west coast of America. 

After the treaty of 1825 went into effect Russia asserted 
without question sovereignty over all the northwest coast of 
America north of the parallel 54 degrees 40 minutes, exer- 
cised jurisdiction over the natives thereof, made surveys and 
utilized the country so far as it then appeared to be capable 
of being occupied. In 1826, and from time to time down to 
the American purchase, it published official maps laying 
down the territorial boundary between Russia and Great 
Britain substantially as claimed by the United States in their 
controversy with Great Britain. The governmental head- 
quarters were at New Archangel, now known as Sitka, and 
frequent expeditions were sent to the heads of Lynn Canal 
and Taku Inlet. 

In 1839 the Russian-American Company and the Hud- 
son’s Bay Company, with full knowledge and consent upon 
the part of their respective governments, entered into a con- 
tract by which there was leased to the Hudson’s Bay Com- 
pany substantially all of that part of the northwest coast of 
America drawn in controversy between the United States 
and Great Britain, and certainly all that part of it bordering 
the heads of the interior waters, such as Lynn Canal. The 
Hudson’s Bay Company, with the knowledge and consent of 
Great Britain, remained in possession of this territory as 
the tenant of Russia, down to the time that it was ceded by 
Russia to the United States, and surrendered it when the 
United States took formal possession. 

Shortly after the treaty of 1825 and down to the time of 
the American purchase, there’were issued, from time to time, 
various official maps by Great Britain, laying down the 
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boundary line between Great Britain and Russia, in such a 
way as to give Russia the heads of all the inlets and interior 
waters, and substantially where the United States contended 
it should be. Great Britain never, prior to the American 
purchase, set up any pretension to ownership of any part of 
those coasts, and never exercised any civil or military juris- 
diction in any way over any part of it. 

By a convention entered into between the United States 
and Russia, concluded March 30, 1867, the United States 
purchased from Russia her title to all the territory which had 
been confirmed in Russia by her treaty with Great Britain in 
1825, paying the sum of $7,200,000 therefor. The formal 
transfer of the territory was effected at Sitka on October 18, 
1867, and on the same day the United States revenue vessel, 
the Lincoln, took formal possession at the head of the Lynn 
Canal. 

Wien Mr. Sumner made his speech urging the ratifica- - 
tion of the treaty, he used a map which had been given to 
him by the representative of the Russian government, and 
wich showed the possessions claimed by Russia, indicated 
by a boundary line between Russia and Great Britain laid 
down substantially as subsequently insisted upon by the 
United States. This map is now the property of Harvard 
University, having been presented to it by Mr. Sumner. 

Shortly thereafter the United States published a large 
number of official maps laying down the line in the same way, 
and these, without doubt, came to the attention of Great 
Britain. Great Britain continued to publish official maps 
showing the line in substantially the same way down to the 
year 1898. The cartographers of the world generally, in 
their publications, beginning shortly after 1830 and contin- 
uing down to the time this controversy arose, indicated the 
boundary line in the same way. From the day they took pos- 
session the United States, without question, constantly as- 
serte] aud exercised jurisdiction over all of that coast and 
the adjacent waters. Their revenue cutters and navy «ll 
the time Gominated those waters. No other country ever 
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questioued their sovercignty. The various Indian tribes in- 
habiting the coast were brought under their jurisdiction, and 
understood that they were under the sovereignty of America. 
Frequent surveys were made at the heads of all the waters in 
question. In 1880 all foreign vessels were forbidden to un- 
load at the head of Lynn Canal, and in 1890 a collector of 
customs was established there. In 1884 the civil govern- 
ment of Alaska was extended to that territory, and the 
United States Courts and their officers exercised unques- 
tioned jurisdiction over it. The records of the Department 
of Justice show particular instances, from 1887 to 1894 in- 
clusive, of persons proceeded against criminally for acts done 
at the head of Lynn Canal. In 1880 and in 1890 a census 
was taken of the inhabitants of that territory, and a post 
office was established near the head of Lynn Canal in 1882. 
Various other acts of government too numerous to mention, 
and all of them unchallenged, demonstrated that the United 
States, although they had not penetrated into the moun- 
tainous interior, were in full exercise of sovereignty over all 
the canals, inlets and coasts. 

On account of the development of gold deposits in the 
Cassiar region, the trade of the Stikine River had grown 
to such proportions as to impress the governments of the 
United States and Great Britain with the importance of es- 
tablishing the boundary line. 

In 1872, which was forty-seven years after the treaty 
between Great Britain and Russia, and five years after the 
United States had taken possession at the head of Lynn 
Canal, a correspondence began, at the instance of the Legis- 
lative Assembly of British Columbia, suggesting that the 
boundary line was not laid down in the treaty of 1825 with 
sufficient definiteness “to render it readily traceable on the 
ground,” and that steps be taken to establish it. These nego- 
tiations, which, on the part of the United States, were con- 
ducted by Secretary Fish, continued until 1876, but no sug- 
gestion was ever made in any of the correspondence that 
Great Britain claimed any part of the canals or inlets north 
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of Portland Canal, or any part of the coasts bordering them, 
On the contrary, it was treated as an accepted fact that the 
line should be drawn in the interior across the Iskoot, 
Stikine, Taku, Islecat and Chilkat Rivers, as suggested by 
Secretary Fish, in such a way as to make it impossible that, 
at that time, anyone contemplated that it would traverse any 
of the arms or inlets of the ocean so as to give any part of 
the coast, or any ports, to Great Britain. 

No survey was made then, on account of the cost, which 
was considered as prohibitory. There was a survey on the 
Stikine River and the adoption. of a provisional boundary 
line in 1878. 

The correspondence conclusively shows that down to that 
time both governments treated the question upon the assump- 
tion that the Stikine River and the other rivers were crossed 
by the boundary line, and that it in any event must be drawn 
around the heads of all the bays and inlets. 

On account of the difficulties in surveying the boundary 
arising from the mountainous and inaccessible character of 
the country, an informal unofficial conference took place in 
Washington between William H. Dall, of the Smithsonian 
Institution, and G. M. Dawson, of the Geological Survey of 
Canada. In their correspondence in 1888 Mr. Dawson ad- 
vanced a theory as to running the line which involved the 
essence of that insisted on by Great Britain before the tri- 
bunal, but he did not put it forward in behalf of the govern- 
ment, and it was not at that time in any way-adopted or 
urged by the British government. It was afterwards as- 
serted by Lord Lansdowne, in a letter of August 18, 1902, 
that it was accepted as embodying the Canadian view, and in 
the British case that it was put forward by Mr. Dawson as 
representing Her Majesty’s government as “the contention 
that the territories surrounding the head of Lynn Canal were 
British,” but the record did not bear out either of these 
claims. 

On July 22, 1892, a treaty was made between the United 
States and Great Britain providing for a survey “with a view 
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to the ascertainment of the facts and data necessary to the 
permanent delimitation of said boundary line in accordance 
with the spirit and intent of the existing treaties in regard 
to it between Great Britain and Russia and between the 
United States and Russia.” The high contracting parties 
agreed as soon as practicable after the report of reports of 
the commissioners “to consider and establish the boundary 
line in question.” Joint surveys were made, and a joint 
report was submitted December 31, 1895, but it contained no 
recommendation for settlement. 

In 1896 gold was discovered in the Yukon territory and 
there was an immense influx to the Klondike by water to the 
head of Lynn Canal and thence over the passes into British 
territory, The head of Lynn Canal, formerly but little 
thought of, on account of its harbors being the natural 
gateways to the gold regions, at once became of immense im- 
importance. It was not until after the Klondike rush began 
that any question was raised officially as to the sovereignty of 
the United States over those waters and coasts. As late as 
February 11, 1898, during a debate in the Canadian House 
of Commons, the Minister of the Interior, the Hon. Clifford 
Sifton, the question as to the ownership of the land about the 
head of Lynn Canal being under discussion, said that Skag- 
way and Dyea had been in the undisputed possession of the 
United States for some time past, and that no protests had 
been made against such occupancy. On February 16, 1898, 
Sir Wilfred Laurier, in the Canadian House of Commons, 
said that Dyea and Skagway have “been in the possession of 
the United States ever since they acquired this country from 
the Russian government in 1867, and, so far as my informa- 
tion goes, I am not aware that any protest has ever been 
raised by any government against the occupation of Dyea 
and Skagway by the United States.” On March 7, 1898, he 
said :— 

“« * * * But if we had adopted the route by the 
Lynn Canal, that is to say, had chosen to build a railway 
from Dyea by the Chilkat Pass up to the waters of the Yukon, 
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we would have to place the ocean terminus of the railway 
upon what is now American territory.” * * * “The fact 
remains that from time immemorial Dyea was in possession 
of the Russians, and in 1867 it passed into the hands of 
the Americans, and it has been held in their hands ever 
since.” * * * “So far as I am aware no protest has ever 
been entered against the occupancy of Dyea by the American 
authorities.” 

On February 23, 1898, Sir Julian Pauncefote, in a com- 
munication to the Secretary of State, made by the direction 
of the Marquis of Salisbury for the purpose of having a set- 
tlement of the boundary line, said: 

_ “The great traffic which is now attracted to the valley of 
the Yukon in the northwest territory by the recent discovery 
of gold in that region finds its way there from the coast, 
principally through certain passes at the head of the Lynn 
Canal, and it has become more important than ever for juris- 
dictional purposes that the boundary, especially in that par- 
ticular locality, should be ascertained and defined. 

Her Majesty’s government, therefore, propose that the 
determination of the coast line of the boundary south of Mt. 
St. Elias should at once be referred to three commissioners 
(who should be jurists of high standing), one to be ap- 
pointed by each government, and a third by an independent 
power. It is suggested further that the commission should 
proceed at once to fix the frontier at the head of the inlets 
through which the traffic for the Yukon Valley enters, contin- 
uing subsequently with the remaining strip or line of coast.” 

Thus he, at that date, virtually conceded that Great | 
Britain did not claim that the line ran across the inlets and 
that it must be fixed “at the head of the inlets.” 

As there was a failure to fix the boundary under the 
treaty of 1892 and the surveys made in pursuance of it, 
another treaty was entered into by which a Joint High Com- 
mission was constituted, which met in 1898 and 1899. Before 
this commission, and for the first time, Great Britain put 
forward an interpretation of the treaty of 1825, which would 
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make the boundary line run essentially different from any- 
thing ever shown upon any Russian, British or United 
States map, and so as to put into British territory all of the 
heads of the important inlets and every desirable and safe 
harbor and anchorage from the mouth of Portland Channel 
to Yakutat Bay, and much of the mining territory of the 
Porcupine, Berners Bay, Juneau, Snettisham, Sumdum, 
Windham Bay and Unak River districts, whose mineral 
wealth for twenty years had been without any question 
exploited by citizens of the United States. It also included 
the towns of Pyramid Harbor, Haines, Dyea and Skagway, 
all of them situated where the United States had exercised 
undisputed sovereignty since 1867. This claim was so ex- 
travagant that the United States members of the Joint High 
Commission declined to proceed further. 

The question became more and more acute. It was 
manifest that the friendly relations between the two govern- 
ments might sustain a lesion if it should not be settled, and 
that another treaty would be necessary. 


SiGNinG AND RatIFICATION OF CONVENTION OF 1903. 


On January 24, 1903, at Washington, a treaty was 
signed between the United States and Great Britain, and the 
ratifications of the two governments were exchanged in the 
city of Washington on the third day of March, 1903. 


Tue TRIBUNAL. 


It was provided in Article I that a tribunal should be 
immediately appointed to consider and decide certain ques- 
tions, that it should consist of six impartial jurists of repute, 
who should consider judicially the questions submitted, each 
having first subscribed an oath to consider impartially the 
arguments and evidence and decide thereupon according to 
his true judgment. Three members were to be appointed 
by the President of the United States and three by His Bri- 
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tannic Majesty, and all questions were to be decided by a ma- 
jority of the six. 

There were appointed on behalf of the United States, 
Hon. Elihu Root, Secretary of War; Hon. Henry Cabot 
Lodge, of Massachusetts, and Hon. George Turner, of the 
State of Washington; and on behalf of Great Britain, the 
Lord Chief Justice of England, His Honor Sir Louis Aim- 
able Jette, K. C. M. G., Lieutenant-Governor of the Province 
of Quebec, and the Hon. John Douglass Armour, Judge of 
the Supreme Court of Canada. 

On July 11, 1903, the Hon.. John Douglass Armour died 
in London, and on July 28, 1903, Mr. A. B. Aylesworth, 
K. C., of Toronto, was appointed in his place. 


Tue AGENTs. 


It was provided that each of the high contracting parties 
should name one person to attend the tribunal as its agent. 
Hon. John W. Foster, of Washington, D. C., was appointed 


agent of the United States, and Hon. Clifford Sifton, K. C., 
Minister of the Interior in the Cabinet of the Dominion of 
Canada, was appointed agent of Great Britain. 


THe PROCEDURE. 


It was provided that the written or printed case of each 
party, accompanied by all the evidence relied on to sustain 
it, should be delivered in duplicate to each member of the 
tribunal and to the agent of the other party, within two 
months from March 3, 1903, that within the next two months 
either party might in like manner deliver a counter case and 
additional evidence in reply, the power being vested in the 
tribunal to extend the last mentioned period if it should 
become necessary by reason of special difficulties arising in 
the procuring of such additional proof. The tribunal could 
require the exhibition of documents relied on by a party, and 
of evidence pertinent to the case which appeared to be in the 
possession of a party. 
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Within two months from the expiration of the time lim- 
ited for filing the counter case, it was the duty of each party to 
deliver in duplicate to each member of tribunal, and to the 
agent of the other party, a written or printed argument 
showing the points and referring to the evidence relied on, 
and either party could support the same before the tribunal 
by oral argument. 

The tribunal was to assemble for the first meeting at 
London as soon as practical after receiving the commissions, 
and was authorized to fix the times and places of all subse- 
quent meetings. 

It was agreed by diplomatic correspondence that it would 
be regarded as a compliance with the convention if the cases 
and counter cases should be presented on the day fixed in 
London and Washington to the embassies of the respective 
governments to be forwarded without a formal meeting of 
the tribunal at London. Great Britain asked an extension of 
time for the filing of the cases, but this was declined. 

Inasmuch as the 3d of May fell upon Sunday, it was 
agreed that the cases should be delivered on May 2d, but in 
order to catch the Saturday’s steamers it was subsequently 
agreed that the delivery should be on May 1st. Mr. Choate 
was authorized by Mr. Hay to receive the British case in 
London for the American members of the tribunal and the 
American agent. 

On May 15th the British agent wrote to the American 
agent that it would be impossible to prepare the British 
counter case within two months and suggested an extension 
of two months. This was declined on the ground that the 
American members of the tribunal said that it was impossible 
to consent because of a contemplated special session of Con- 
gress. It was not considered desirable that the Secretary 
of War and Senator Lodge should be out of the country 
during such session. This declination was by cablegram on 
May 25, 1903. On May 29th a seemingly retaliatory step 
was taken which foreboded serious complications. This was 
a request on the part of Great Britain for the production of 
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pfactically all of the documents referred to in the United 
States case, with the statement that the British agent could 
examine them in Washington or make arrangements to pho- 
tograph the originals. This called forth a sharp reply from 
Mr. Hay, in which he said: 

“The list of papers inclosed with your first note embraces 
documents all of which have been textually set forth in the 
case of the United States, many of which are likewise printed 
in full in the British case without any material variation, 
and the originals of some of which should exist in the British 
archives. The documents called for in your second note are 
likewise textually set forth in the case of the United States. 
They consist not only of copies of official papers certified to 
by the chief officer of the respective departments of the gov- 
ernment, but of extracts from official printed publications 
and from books accessible to the general public. It is sug- 
gested that such a sweeping request would hardly be ap-- 
proved by the tribunal. 

“The treaty does not appear to provide for either the 
production or examination of original papers by the agent of 
the other party upon his own request, nor for permission to 
photograph any papers. Although no reason is given in justi- 
fication of the unusual request of the British agent, the United 
States is desirous of avoiding all unnecessary delay and of 
affording every proper opportunity for verifying anything 
relied upon by it in its case. I take pleasure, therefore, in 
assuring you that the British agent, or a representative duly 
authorized by him, will be given full opportunity to examine 
and verify the originals in the exclusive possession of this 
government of anything contained in the case of the United 
States, provided that no delay is thereby caused either in the 
delivery of the counter case or of the printed argument, or in 
the commencement of the oral argument. 

“T beg to add that it is the intention of the agent of the 
United States to take to London the originals or certified 
copies of all documents and papers contained in the case and 
counter case of the United States, and to be prepared to pro- 
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duce them at the request of the British agent approved by 
the tribunal.” 


Sir M. H. Herbert replied :— 

“T have now received a telegram from the Marquis of 
Lansdowne stating that His Majesty’s government are not 
aware that any precedent exists for coupling the production 
of original documents with any condition such as that laid 
down by the United States government. 

“The condition, moreover, in the opinion of His Maj- 
esty’s government, amounts to a refusal, as, without an ex- 
tension of time, it is practically impossible to examine large 
numbers of documents and to embody the result. 

“Both in private litigation and in international arbitra- 
tions the right to inspect has never been questioned, and His 
Majesty’s government cannot, by accepting conditions, cast 
doubt on the existence of this right and thus establish a 
precedent which might prove a serious bar to a resort to 
arbitration. 

“The originals in Russian, of which only translations are 
given, form a great proportion of the documents which it is 
desired to inspect. His Majesty’s government consider that 
they have obviously a right to compare the originals with 
these translations. 

“The description which has been given of other docu- 
ments has not been sufficient for the purpose of tracing copies 
in England. 

“His Majesty’s government consider that in cases where 
certified extracts are given, they have clearly the right to see 
the whole documents so as to satisfy themselves that nothing 
material is contained in the omitted portions. 

His Majesty’s government hope that on further consid- 
eration the United States government will agree uncondi- 
tionally to their request, so that it may be possible to avoid 
the necessity of calling a special meeting of the tribunal to 
consider the matter. 

“An application for the extension of time is expressly 
contemplated in the convention, and, unless this application 
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is acceded to, it will be impossible to present fully the reply 
to the United States case. His Majesty’s government can- 
not believe that the United States government will be pre. 
vented through any question of personal convenience from 
favorably considering the request, the refusal of which would 
entail the presentation of the British counter case in an in- 
complete form, as unsatisfactory to His Majesty’s govern- 
ment as to the tribunal. 

“His Majesty’s government would accordingly be glad to 
learn that the United States government agree to the appli- 
cation of the British agent, whose request for an extension 
of time they strongly support.” | , 

This fully discloses that the purpose of Great Britain 
was to force an extension of time. 

Mr. Hay, in a lengthy note of June 16, 1903, took the 
ground that no such special difficulties as the treaty contem- 
plated as a condition precedent to the extension of time had, 
arisen. He characterized the request in regard to documents 
as “a complete impeachment of the American case” and con- 
cluded as follows: 

“T trust you will assure the Marquis of Lansdowne of 
the earnest desire of the President to bring this vexed ques- 
tion to a termination in such a way that it will leave no 
unkind feeling between the two nations, and that he is desir- 
ous of meeting His Lordship’s wishes as far as possible. He 
has, therefore, directed me to state that the British agent, or 
his representative, will be permitted at his convenience to 
examine all the documents adduced in the case of the United 
States to which reference is made in your notes of May 29th 
and June 8th, without any restriction or condition as to the 
use he shall make of the results of his examination, reserving 
for the agent of the United" States the right to enter such 
motion or objection before the tribunal when it assembles 
as he may think proper. 

“T have already advised you of the intention of the agent 
of the United States to have in London the originals or cer- 
tified copies of all documents and papers contained in the 
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case and counter case of the United States. He has already 
prepared copies in the original of the Russian documents in 
the case. Should the British agent not see proper to take 
advantage of the permission herein given to examine these 
and other documents in Washington, and should desire it, 
the Russian documents will be forwarded to him at London. 

“In closing, I have the honor to inform you that, in 
faithful compliance with the treaty, the counter case of the 
United States, which is already printed, will be delivered in 
the numbers heretofore indicated, on July 3d, at your embassy 
in this city, unless you should indicate that deliverey at New- 
port will be more convenient to you.” 

Mr. Choate took the affair up actively at London with 
the Attorney General, who stated that while the British 
counter case would be delivered by September 3d, it would 
necessarily be incomplete and wauld be accompanied with 
a statement that it might have to be supplemented in some 
form. 

In reply to the note of Mr. Hay of June 16th it was 
claimed for the first time that the British government was 
entitled to the necessary time for inquiry at the head of 
Lynn Canal as to the credibility of certain Indian witnesses 
who had made affidavits in support of the case of the United 
States, and the weight which should be attached to their 
statements, and also for the examination on the spot of cer- 
tain statements made in the United States case as to acts of 
occupation and exercise of jurisdiction in the disputed terri- 
tory by the United States government. The note concluded 
with the statement that the British government felt bound to 
press for the extension of time for which they had applied, 
and that upon a failure to agree it would be necessary to 
summon the tribunal, in order that the point might be dis- 
cussed and that this would probably cause the postponement 
of the discussion of the real question. 

The position was taken by the British government, in a 
note of July 1st, that translations of certain Russian docu- 
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States which did not comply with the convention, which pro- 
vided “that documentary evidence should accompany the 
case,” and that for this variance His Majesty’s government 
would have been justified in refusing to accept the case de- 
livered on behalf of the United States. The claim was made 
that inasmuch as the documents themselves were not made 
accessible until after the delivery of the counter case, the 
British government was entitled to two months from that 
time to reply to them. The note concluded as follows: 

“Should His Majesty’s government be disappointed in 
this expectation they would be fully justified in refusing to 
proceed further in the matter, and in any case they reserve 
their right to protest to the tribunal against the reception 
of evidence to which the opportunity of reply had been de- 
nied them, and to claim permission to put in such evidence 
in rebuttal of the statements in the United States case as 
they have been prevented from submitting with their counter’ 
case. 

“His Majesty’s government cannot bind themselves to 
any time for the opening of the oral argument. If the exten- 
sion they now require is not granted, and the tribunal meets 
in September, His Majesty’s government reserve the right to 
show cause before the tribunal for the postponement of the 
oral argument on the ground that time has not been granted 
to complete and examine the evidence which should be dealt 
with in their counter case.” 

Exception was taken to the assertions of this note on the 
ground that they involved “the honor and good faith of the 
United States.” 

Although the outlook had become exceedingly ominous, 
the counter cases were delivered on July 3d. The British 
counter case was preceded by a protest and a reservation of 
the “right to apply to the tribunal when it shall assemble for 
permission to put in such supplementary statement and evi- 
dence as the justice of the case may call for.” 

Early in July the British government sent representa- 
tives to Washington to examine and photograph documents — 


| XUM 


ALASKAN BOUNDARY CASE. 883 


relied upon in the case of the United States. Much time and 
labor were devoted to this work, but no material discrepancy 
was found to exist and no exceptions were relied on. 

On July 29th Mr. Sifton proposed to General Foster 
that the preliminary meeting of the tribual should be on 
October 15th, “to organize, settle questions of procedure, fix 
the time when oral argument will be proceeded with, and 
also deal with any other question that may be presented by 
cither party for consideration.” General Foster reminded 
him that more than three months previously it had been defin- 
itely agreed that the preliminary meeting should be on Sep- 
tember 3d, and declined to consider any postponement. 

In view of the repeated demands for extension, the pro- 
test, the reservation of the right to ask the tribunal to post- 
pone the hearing, the intimations in regard to exceptions to 
the regularity of the production of evidence in behalf of the 
United States, the statement of Mr. Raikes in his note of 
July 1st that His Majesty’s government might, in view of the 
refusal of extension of time by the United States, be fully 
justified in refusing to proceed further in the matter, there 
was necessarily much doubt as to the course that would be 
pursued by the British government when the tribunal assem- 
bled, and there was naturally conjecture as to whether ap- 
plication would be made for extension, exceptions would be 
filed having in view the evisceration of the evidence relied 
on by the United States, and as to what attitude such 
procedure would put the parties in. 

Enough had transpired to cause the opening day to be 
looked forward to with grave anxiety. The British govern- 
ment appeared to have had in view the procurement of the 
desired extension by agreement, and failing in this, the only 
purpose made manifest was to proceed to a speedy hearing 
upon the merits. There were no exceptions and no dilatory 
proceedings. Shortly before the day of meeting, the Attor- 
ney General called to arrange for the argument. In response 
to an inquiry he stated that there would be no motion or 
exceptions. In a very few minutes it was agreed that one 
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side should open and the other close, there being three alter- 
nating arguments on each side. While he stated that he 
would not urge it, he expressed a preference that the opening 
should be in behalf of Great Britain, which was promptly 
conceded. 

The recital in the minutes as to the representatives of 
the respective governments is as follows: 

The Hon. John W. Foster, the United States Agent, and 
Hon. Clifford Sifton, K. C., the British Agent. 

Hon. Jacob M. Dickinson, Mr. David T. Watson, Hon. 
Hannis Taylor and Mr. Chandler P. Anderson appeared as 
counsel for the United States. 

Mr. Robert Lansing, Solicitor of the United States 
Agency; Mr. O. H. Tittman, Mr. W. C. Hodgkins, Mr. Otis 
T. Cartwright, Mr. John T. Newton and Mr. F. R. Hanna, 
members of the United States Agent’s staff. 

The Attorney General (Sir Robert B. Finlay, K. C., 
M. P.), the Solicitor General (Rt. Hon. Sir Edward H. 
Carson, K. C., M. P.), Mr. Christopher Robinson, K. C.; Mr. 
F. C. Wade, K. C.; Mr. L. P. Duff, K. C., and Mr. A. Geof- 
frion, K. C.; Mr. 8S. A. T. Rowlatt and Mr. J. A. Simon ap- 
peared as counsel for Great Britain. 

Mr. Reginald Tower, His Britannic Majesty’s Minister 
at Munich and Stuttgart, as Secretary to the Tribunal; Mr. 
J. R. Carter, Second Secretary in the American Embassy, 
London, and Mr. Joseph Pope, C. M. G., Under Secretary of 
State of Canada, as Associate Secretaries. 

In accordance with the precedents of courtesy which 
have obtained on such occasions, and also on account of his 
distinguished personality and the high position held by him, 
Lord Alverstone was chosen to preside over the tribunal. 
Sittings were-held in the Foreign Office on Downing street 
each day at eleven and continued until one-thirty. An ad- 
journment was usually taken for half an hour for lunch, 
served very elaborately in the adjoining apartments by the 
British government, and there were afternoon sessions until 
four. 
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The argument began on the 15th of September and was 
concluded on the 8th of October. The counsel for America 
consumed about eight and a half and those for Great Britain 
about nine and a half days, of which time the Attorney Gen- 
neral, Sir Robert Finlay, who made the opening argument, 
occupied six and a half days in an elaborate discussion deal- 
ing with every question in the case. On the main question 
he had a hopeless cause, in the defense of which, however, he 
expended such infinite pains and displayed so much forensic 
skill that he might truthfully have said: 


. si Pergama dextra 
Defendi possent etiam hac defensa fuissent.”’ 


The decision was rendered on October 20th. It was not 
announced from the bench nor were the opinions read. The 
President, in accordance with the provisions of the treaty, 
handed to the respective agents the decision of the tribunal 
upon the several questions submitted for their determination, 
accompanied by maps. 

All of the proceedings and arguments were taken down 
stenographically and printed each day and a copy was given 
next morning to each member of the tribunal and the repre- 
sentatives of the respective governments. 

On the thirtieth day of September, the President an- 
nounced the death of His Excellency, the Rt. Hon. Sir 
Michael H. Herbert, K. C. M. G., C. B. On account of the 
distinguished position held by him, and also from the fact 
that he had, in behalf of Great Britain, negotiated the treaty 
under which the tribunal was sitting, upon the motion of the 
counsel for the United States seconded by the counsel for 
Great Britain, an adjournment was taken in honor of his 
memory. 


Questions SUBMITTED. 


The treaty provided that the tribunal should, in the set- 
tlement of the questions, consider the treaty between Great 
Britain and Russia of February 28-16, 1825, and that be- 


886 38 AMERICAN LAW REVIEW. 


tween the United States and Russia of March 30-18, 1867, 
and particularly Articles III, IV and V of the first men- 
tioned treaty, which in the original text are word for word as 
follows: 

‘‘TII. La ligne de démarcation entre les Possessions des 
Hautes Parties Contractantes sur le Cote du Continent et les 
Iles de ]’ Amérique Nord-ouest, sera tracée ainsi qu’il suit: 

«* A partir du Point le plus méridional de I’Ile dite Prince of 
Wales, lequel Point se trouve sous la paralléle du 54™° degré 40 
minutes de latitude Nord, et entre le 131™* et le 133™* degré de 
longitude Ouest (Méridien de Greenwich), la dite ligne remon- 
tera au Nord de long de la passe dite Portland Channel, jusqu’au 
Point, de la terre ferme oi elle atteint le 56"° degré de latitude 
Nord: de ce dernier point la ligne de démarcation suivra la 
eréte des montagnes situées parallélement 4 la Céte, jusqu’au 
point d’intersection du 141™° degré de longitude Ouest (méme 
Méridien) ; et, finalement, du dit point d’intersection, la méme - 
ligne méridienne du 141"* degré formera, dans son prolongement 
jusqu’ala mer Glaciale, la limite entre les Possessions Russes. 
et Britanniques sur le Continent de l’Amerique Nord-ouest. 

Ilest entendu, par rapport 4 la ligne de démarcation 
déterminée dans |’ Article précédent : 

1°. Que l’ile dite Prince of Wales appartiendra toute entire 
A la Russie: 

2°. Que partout ot la créte des montagnes qui s’étendent dans 
une direction paralléle 4 la Céte depuis le 56™* degré de latitude 
Nord au point d’intersection du 141™ degré de longitude Ouest, 
-se trouverait & la distance de plus de dix lieues marines de 
i’Océan, la limite entre les Possessions Britanniques et la lisitre 
de Céte mentionnée ci-dessus comme devant appartenir 4 la 
Russie, sera formée par une ligne paralléle aux sinuosités de la 
Céte, et qui ne pourra jamais en étre éloignée que de dix lieues 
marines. 

V. Il est convenu en outre, que nul Etablissement ne sera 
formé par l’une des deux Parties dans les limites que les deux 
Articles précédens assignent aux Possessions de |’Autre. En 
conséquence, les Sujets Britanniques ne formeront aucun Etab- 
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lissement, soit sur la céte, soit sur la lisitre de terre ferme com- 
prise dans les limites des Possessions Russes, telles qu’elles sont 
désignées dans les deux Articles précédens; et de méme, nul 
Etablissement ne sera formé par des Sujets Russes au dela des 
dites limites.”’ 


It was provided that the tribunal should consider any 
action of the several governments preliminary or subsequent 
to the conclusion of said treaties, so far as the same tend to 
show the original and effective understanding of the parties 
in respect to the limits of their several territorial jurisdic- 
tions under and by virtue of the provisions of said treaties. 
In Article IV, referring to the treaty of 1825, the questions 
were stated as follows: 

“Referring to Articles III, IV and V of the said treaty 
of 1825, the said tribunal shall answer and decide the follow- 
ing questions: 

“1. What is intended as the point of commencement of 
the line? 

“2. What channel is the Portland Channel? 

“3. What course should the line take from the point of 
commencement to the entrance to Portland Channel? 

“4. To what point on the 56th parallel is the line to be 
drawn from the head of the Portland Channel, and what 
course should it follow between these points? 

“5. In extending the line of demarcation northward 
from said point on the parallel of the 56th degree of north 
latitude, following the crest of the mountains situated par- 
allel to the coast until its intersection with the 141st degree 
of longitude west of Greenwich, subject to the condition that 
if such line should anywhere exceed the distance of ten ma- 
rine leagues from the ocean, then the boundary between the 
British and the Russian territory should be formed by a line 
parallel to the sinuosities of the coast and distant there- 
from not more than ten marine leagues, was it the intention 
and meaning of said convention of 1825 that there should re- 
main in the exclusive possession of Russia a continuous 
fringe or strip of coast on the mainland not exceeding ten ma- 
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rine leagues in width, separating the British possessions from 
the bays, ports, inlets, havens and waters of the ocean, and 
extending from the said point on the 56th degree of latitude 
north to a point where such line of demarcation should inter- 
sect the 141st degree of longitude west of the meridian of 
Greenwich? 

“6. If the foregoing question should be answered in the 
negative, and in the event of the summit of such mountains 
proving to be in places more than ten marine leagues from 
the coast, should the width of the lisiere which was to belong 
to Russia be measured (1) from the mainland coast of the 
ocean, strictly so called, along a line perpendicular thereto, 
or (2) was it the intention and meaning of the said conven- 
tion that where the mainland coast is indented by deep in- 
lets, forming part of the territorial waters of Russia, the 
width of the lisiere was to be measured (a) from the line of 
the general direction of the mainland coast, or (b) from the _ 
line separating the waters of the ocean from the territorial 
waters of Russia, or (c) from the heads of the aforesaid in- 
lets? 

“7. What, if any exist, are the mountains referred to 
as situated parallel to the*coast, which mountains, when 
within ten marine leagues from the coast, are declared to 
form the eastern boundary?” 


Oppostnc CoNTENTIONS AND DECISION. 


There was no controversy as to the first question, and it 
having been stated in the “case” for each government that 
the line began at Cape Muzon, the tribunal unanimously de- 
cided accordingly. 

In respect of the second question, it was agreed that the 
body of water extending northwest from about the eastern 
end of Pearse Island was a part of Portland Channel. The 
United States contended that from this point Portland Chan- 
nel extended out to the ocean south of Pearse and Wales 
Islands, and Great Britain contended that from that point 
it extended to the ocean north of those islands. A great many 
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arguments were advanced by both sides on this question. It 
was manifest that it was regarded as the strongest claim put 
forward by Great Britain in the case. The Attorney General 
devoted nearly three days to its discussion. Vancouver had 
been sent by the British government to the northwest coast 
of America for the purpose of discovering a navigable river 
that could be used for bringing out furs from the British pos- 
sessions in the interior. He explored the entire coast and in 
1798 published a narrative, accompanied by charts showing 
Portland Canal. 

These charts were known to have been before the nego- 
tiators of the treaty of 1825, but there was no direct evidence 
that the narrative was before them or was relied on by them. 
Tried by the charts alone, the contention of the United States 
was the stronger. Tried by the narrative alone, the general 
contention of Great Britain was conclusively established. If 
it were assumed that both the charts and the narrative were 
used by the negotiators, the question was involved in much 
doubt, but the evidence was more favorable to the British 
view. 

The tribunal unanimously agreed that Portland Chan- 
nel passed to the north of Pearse and Wales Islands, and a 
majority, consisting of Lord Alverstone, Mr. Root, Mr. Lodge 
and Mr. Turner, decided that after passing to the north of 
Wales Island, it continued out to the ocean between Wales 
and Sitklan Islands through Tongass Passage. This gave 
Wales and Pearse Islands to Great Britain and Sitklan and 
Kanagunut Islands to the United States. Each has a length 
of about three and a half statute miles. Sitklan is about one 
and one-fourth miles wide, and has an area of 3.62 square 
miles, while Kanagunut has ouly 1.97 square miles. They are 
of but little known value, and have no good harbor. They 
were supposed by Canada to have great strategic value in 
case of war on account of their proximity to Fort Simpson, 
which is contemplated as the terminus of a trans-continental 
railroad. Lord Alverstone filed a separate opinion on the sec- 
ond question, giving the reasons for his decision. Mr. Root, 
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Mr. Lodge and Mr. Turner also filed a joint opinion on this 
question. Much has been said in regard to drawing the line 
through Tongass Passage. The explanation given by the 
commissioners of the United States is as follows: 

“He (Vancouver) followed the channel westerly, pass- 
ing what has been known as Tongass Pasage, between Wales 
and Sitklan Islands, through which he looked and saw at a 
shurt distance the ocean. Desiring, however, to find, if pos- 
sible, another opening to the ocean which followed the gen- 
eral line of the continent, he kept on through the narrow 
passage which passes north of Sitklan and Kanagunut Isl- 
ands, and came out into the ocean opposite Cape Fox. Near 
Cape Fox he encamped. He then explored the waters around 
Revilla Gigedo Island, and on the 14th of August returned 
to Cape Fox. At dawn the next morning, which in that lati- 
tude and in August must have been at a very early hour, he 
set out to return to his vessels, and he writes that in the fore- 


noon, which must have been some hours after he started from ~ 


the point opposite the narrow channel out of which he had 
issued the 2d of August, he passed the mouth of the channel 
which he had previously explored, and which he named ‘Port- 
land’s Canal, in honor of the noble family of Bentinck.’ ” 

His exact language is as follows :— 

“In the forenoon we reached that arm of the sea whose 
examination had occupied our time from the 27th of the pre- 
ceding to the 2d of this month. The distance from its en- 
’ trance to its source is about seventy miles, which, in honor 
of the noble family of Bentinck, I named ‘Portland’s Ca- 
nal.’ 91 

“Tt seems clear from this statement that if he consid- 
ered, as the other extracts from his narrative already cited 
seem to prove, the northerly channel as the natural extension 
of the deep inlet running to the 56th parallel, he must have 
looked into it through Tongass Passage, and then and there 
gave it its name. Moreover, it is quite obvious from the 
maps that there are three outlets for the waters which come 


1 Pp. 370-71, Vancouver. 
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through the northern channel and are swelled by those from 
the inlets about Fillmore Island. Two of them are very 
small, so small as to be practically impossible to navigate. 
The third is the Tongass Passage, and that seems beyond a 
question, on the face of both the maps and the text, to be the 
true entrance to the channel which passes north of Wales 
and Pearse Islands. Accepting Vancouver’s narrative as 
having the greatest weight the conclusion follows that the 
award of the tribunal must be that the Portland Channel in- 
tended by the makers of the treaty of 1825 was that body of 
water which entered the sea by the Tongass Passage and 
passed thence north of Wales and Pearse Islands, and so on- 
ward to the immediate neighborhood of the 56th parallel.” 

On this point Lord Alverstone said:— 

“The narrative of Vancouver réfers to the channel be- 
tween Wales Island and Sitklan Island, known as Tongass 
Passage, as a passage leading south-southeast towards the 
ocean which he passed in hopes of finding a more northern 
and westerly communication to the sea, and describes his 
subsequently finding the passage between Tongass Island 
on the north and Sitklan and Kannaghunut on the South. 
The narrative and the maps leave some doubt on the question 
whether he intended the name Portland Channel to include 
Tongass Passage as well as the passage between Tongass Isl- 
and on the north and Sitklan and Kannaghunut Islands on 
the south. In view of this doubt, I think, having regard to 
the language, that Vancouver may have intended to include 
Tongass Passage in that name, and looking to the relative 
size of the two passages, I think that the negotiators may well 
have thought that the Portland Channel, after passing north 
of Pearse and Wales Islands, issued into the sea by the two 
passages above described.” 

Mr. Aylesworth filed a separate dissenting opinion, deal- 
ing with all the controverted questions and disagreeing with 
the majority upon all of them, except as to Portland Chan- 
nel extending north to Pearse and Wales Islands. As to its 
continuation through Tongass Passage, he said : 
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“No intelligible reason for selecting it has been given in 
my hearing. No memorandum in support of it has been pre- 
sented by any member of the tribunal, and I can therefore 
only conjecture the motives which have led to its acceptance, 


* * * * * * * * * * * * * * * 


“How can such a determination be reconciled with our 
duty to decide judicially upon the questions submitted to us? 
It is no decision upon judicial principles; it is a mere com- 
promise dividing the field between the contestants.” 

He pronounced it as “nothing less than a grotesque tray- 
esty of justice.” He concludes his opinion as follows :— 

“Finally, I have merely to say this further, that the 
course the majority of this tribunal has decided to take in 
regard to the islands at the entrance of Portland Channel is, 
in my humble judgment, so opposed to the plain require- 


ments of justice, and so absolutely irreconcilable with any . 


disposition of that branch of this case upon principles of a 
judicial character that I respectfully decline to affix my 
signature to their award.” 

In the Fur Seal Arbitration, Senator Morgan and Mr. 
Justice Harlan voted upon the main points of controversy 
against the finding of the majority and filed very elaborate 
dissenting opinions. Nevertheless they signed the award. 
The first of the conventions agreed on by the Hague Tribunal 
provided that awards must be signed by each member of the 
tribunal, the members in the minority having the liberty, in 
signing, to state their dissent. 

This, of course, was not obligatory upon the members of 
the Alaskan Tribunal, as the treaty only required the decision 
to be signed by the assenting members, but it showed the 
mature judgment of diplomats as to the procedure which 
seemed desirable to be followed by arbitrators, and this judg- 
ment was ratified by the concurrent assent of twenty-six na- 
tions to the Hague Tribunal convention. 

Sir Louis Jette filed a dissenting opinion without any 
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arraignment of his associates, and likewise declined to sign 
the award. 

The third question involved no real difficulty after the 
second question was answered. The line was drawn direct 
from the point of beginning to the middle of the channel of 
the body of water which had been declared to be Portland 
Channel. 

The United States requested that it be answered to the 
fourth question that the line should be drawn from the head 
of Portland Channel northeasterly, along the same course 
which it had pursued up to the point where it touched the 
mainland at the head of Portland Channel, until it intersect- 
ed the 56th parallel of north latitude. The treaty provided 
that the line should proceed to the north along Portland 
Channel to the point where it strikes the 56th degree of lati- 
tude north, and that from this last mentioned point it should 
follow the crest of the mountains situated parallel to the 
coast. Portland Channel did not reach to that parallel. It 
was contended by Great Britain that the mountains which 
the treaty meant coincided with the parallel at a point about 
fifty-seven miles almost due west of the head of Portland 
Channel. The discussion of this question involved the mean- 
ing of the words “coast” and ”crest of the mountains,” the 
determination of which was necessary for answering the 
fifth and seventh questions. The tribunal, Mr. Aylesworth 
and Sir Louis Jette dissenting, decided that the point to 
which the line is to be drawn from the head of Portland 
Channel is the point on the 56th parallel of latitude which 
is indicated by the letter “D” on the map attached to and 
made a part of the findings of the tribunal. The point is al- 
most directly north of the head of Portland Channel, near the 
intersection of the 56th parallel and the 130th meridian, and 
does not vary materially from the point contended for by 
the United States. 

The fifth and seventh questions were inseparable in the 
argument. The language of the treaty was that the line of 
demarcation should follow the summit of the mountains situ- 
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ated parallel to the coast. It was necessary to determine 
the meaning of the word “coast” as used in the treaty, and 
what mountains, if any, answered to those meant by the 
treaty. It was known that the negotiators had before them 
and consulted Vancouver’s charts and two maps based upon 
them, namely, an official map published by Russia in 1802 and 
one published by Faden in 1823. Upon all these maps there 
appeared a distinct chain of mountains with a contiuous crest 
extending from near the head of Portland Channel northerly, 
maintaining a general parallelism to the mainland coast, up 
to Mt. St. Elias and beyond, and on all of them the mountain 
chain so depicted passed around the heads of all the inlets, 
and on none of them was it broken, with a trend across any of 
the inlets. It indicated a natural boundary between the coast 
and the country to the interior. The correspondence showed 
that the negotiators had in mind a chain or range of moun- 
tains existing approximately about ten marine leagues from 
and generally parallel to the coast. The establishments of 
Russia were on the islands, but her trade was mainly with the 
inhabitants along the coast. It was apparent throughout the 
entire negotiations that Russia sought, and that Great Brit- 
ain intended to concede, a strip of coast along the continent 
bounded by a mountain barrier, and that this should be a 
protection to the establishments of Russia upon the islands, 
and to her trade with the Indians along the coast, and that it 
should not be penetrated by Great Britain, except under the 
right given to Great Britain, to pass along navigable rivers 
extending from British territory through this border, which 
was designated as a lisiere, to the sea. 

Subsequent explorations developed that there was no 
such continuous chain, or mountain crest, in the interior, a8 
Vancouver and the map makers who followed him had de- 
picted. The whole region is mountainous, composed of an 
elevated plateau, with numerous peaks, without any regular 
arrangement in a mountain chain. There are short ranges, 
but no distinct general range, as far back as the explora- 
tions have gone. The United States contended that, taking 
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the correspondence and the maps with reference to which the 
treaty was made, and the maps which for so many years after 
the treaty laid down the boundary line around the heads of 
the bays and inlets, it was not only the manifest purpose of 
the treaty that the line should, in any event, run around all 
of the interior waters, but that all three of the governments 
had by their acts put this practical interpretation upon the: 
treaty. It was also contended for the United States that, 
while there was no range of mountains answering to the 
treaty, the purpose nevertheless was plain that the line with 
reference to the heads of the inlets should be drawn with the 
same relation that the mountains depicted upon the maps 
bore to the heads of the inlets, and that the coast to which 
this line was to be drawn parallel was the mainland coast ex- 
tending around the heads of all interior waters. On the other 
hand, Great Britain contended that “coast” meant, not the 
whole physical coast of the country, but rather a political 
coast; that is to say, not a coast that is coincident with the 
ocean and the land, but a coast defined by a line drawn from 
headland to headland where they were not more than ten 
miles apart. Such a line would run across bays and inlets 
and canals. Great Britain contended that the mountains 
meant were those next to the sea, and that the tribunal 
should draw the line along the mountains nearest to the sea 
and parallel to the political coast. The result of this con- 
tention would have been to carry the line across Glacier Bay, 
Taku Inlet, Lynn Canal and other similar waters, and take 
from the United States every safe harbor on the northwest 
coast of America. This contention virtually obliterated the 
lisiere, which was intended to be a protection to Russia, and 
so far from giving a continuous strip of continent, the lisiere 
would have been broken by stretches of water. 

While the United States contended that there was no 
definite range of mountains such as the treaty contemplated, 
and that in the absence of such a range, the line was to be 
drawn under the alternate provision, ten marine leagues from 
the continental coast and generally parallel to it; yet it also 
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contended that if the tribunal should find that the plateau 
elevation and the peaks thereon constituted a mountain sum- 
mit, within the meaning of the treaty, it was necessary, in 
selecting the peaks, and in drawing this mountain line, to so 
locate it that it would pass along peaks which would be as- 
sociated in a way that would carry the line around the heads 
of the interior waters, and that it would not be in accordance 
with the manifest purpose of the treaty to connect peaks di- 
rectly which were situated on opposite sides of any of these 
bays and inlets and thus break up the coast line and destroy 
the lisiere. Lord Alverstone, Mr. Root, Mr. Turner and Mr. 
Lodge answered the fifth question in the affirmative. Lord 
Alverstone wrote a separate opinion on that question and the 
other three wrote a joint opinion. It is a remarkable fact that 
no opinion was written by the majority of the court upon the 
seventh question. The question as to the mountains was in- 
cidentally discussed in the opinion upon the fifth question. © 
The tribunal answered the seventh question to the effect that 
there were mountains in the country which had been explored 
which answered to those referred to in the treaty, and the line 
was drawn connecting mountain peaks, and substantially 
where the United States contended that it should be drawn. 
The line crossed the rivers as had been indicated by Mr. Fish. 
A stretch of the line connecting a peak north of parallel 57 
with a peak north of Taku River was indicated arbitrarily, as 
the country had not been surveyed, the distance being about 
130 miles. With this exception there can hardly be any room 
for controversy as to exactly where the boundary line is, for 
every peak is carefully designated, and the line is actually 
laid down upon the map which is attached to and made a part 
of the judgment. 

The sixth question was not answered, as it was only to be 
considered in the event that the fifth question should be 
answered in the negative. 

With the exception of Wales and Parse Islands and the 
sovereignty over half of the channel south of them, the 
United States were entirely successful. 
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ConcLusIon. 


It was not strictly an arbitration, but rather what 
might be termed an arbitral tribunal, for an arbitration is 
usually composed of an odd number and with one or more 
disinterested members. ‘The President was not content to 
submit to an arbitration, as ordinarily constituted, the deter- 
mination of our rights to territory which for so long a time 
had been in the undisputed possession of the United States. 
Following the plan proposed in the Olney-Pauncefote Treaty 
of 1897, which was not ratified by the Senate, it was agreed 
to submit the controversy to the judgment of a tribunal 
composed of an equal number of appointees by each govern- 
ment, with the requirement that at least four should concur. 
It is not conceivable that it was contemplated that a con- 
vention brought about after such long negotiations, ané in 
regard to a difference of such long standing, should result in 
a fiasco. Both governments hoped and expected that there 
would be a determination of the whole matter. It is manifest 
that cherishing this hope they reposed great confidence in 
the impartiality and courage of the appointees, for there 
could be no determination possible without at least one 
member finding adversely to his national sympathies. That 
such hope and confidence were cherished is made manifest 
by the recital of the treaty that it would be unfortunate if a 
majority of the tribunal should fail to agree upon any of the 
points submitted for their decision. The way in which the 
tribunal was constituted, and the fact that it settled the 
controversy, will for all time make it memorable in the his- 
tory of peace measures. No one who values the peace of 
nations could fail to rejoice that such a grave controversy, 
which threatened to become more and more acute, was finally 
and amicably settled. 

If the tribunal had failed to reach a decision, the situa- 
tion could not but be regarded with grave apprehensions. 
Great Britain had set up a formal claim to territory o 
VOL. XXXVIII. 57 : 
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which the United States had exercised undisputed sover- 
eignty for over thirty years. Would Great Britain have 
remained quiescent if her title had been pronounced good by 
her three members of the tribunal? If the three appointees 
of the United States had all declined to concur in such judg- 
ment, would the United States, without compulsion, have 
surrendered territory over which they and their vendor had, 
without question, asserted sovereignty for over seventy 
years? If this treaty had failed, would the United States 
have been willing to submit to the decision of a foreign 
umpire? To what extent would party spirit in both countries 
have inflamed the situation? These are grave questions, and 
such as would make anyone who understands the great con- 
siderations that should bind together the two great English- 
speaking nations shudder to contemplate; but happily they 
are questions which the judicial impartiality and courage of 
a great Englishman have made it unnecessary to answer. 
No man can achieve an act of real greatness and hope to es- 
cape censure. With his profound knowledge of human his- 
tory and of the narrow limitations of selfish natures, he 
doubtless expected it, as did Marshall in respect to his actions 
in tie trial of Burr, and his high sense of duty in a trying 
situation was, we may be sure, like that expressed by Mar- 
shall when he said: | 

“That this court dares not usurp power is most true. 
That this court does not shrink from its duty is not less true. 
No man is desirous of becoming the peculiar subject of 
calumny. No man, might he let the bitter cup pass from 
him without reproach, would drain it to the bottom. But 
if he has no choice in the case, if there is no alternative pre- 
sented to him but a dereliction of duty, or the opprobrium bf 
those who are denominated the world, he merits the contempt 
as well as the indignation of his country who can hesitate 
which to embrace.” 
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THE HAGUE COURT AND PEACE! 


I esteem it a great honor and privilege to be allowed 
‘ to extend to you the welcome of the Government and the 
people of the United States of America on this memorable 
and auspicious occasion. No time could be more fitting for 
this gathering of a parliament of peace than today, when 
at the other end of the world the thunder of a destructive 
and sanguinary war is deafening the nations, while here we 
are preparing to settle the question of a vast transfer of 


1 Address delivered by John Hay, 
Secretary of State, before the Inter- 
national Peace Congress, at Boston, 
October 8,1904. Of this address the 
Boston Herald editorially says: ‘*Out 
of all the addresses of last week at 
the international peace conference — 
alike whether by bishop, statesman, 
parliamentary leader, or woman plead- 
ing for the life of husband or son — 
the majority of hearers would attest 
that the one incident which stood out 
as working the profoundest impres- 
sion on the auditors lay in the sup- 
pressed emotion of the tribute paid by 
Secretary Hay to the power of the 
appeal to the common heart of human- 
ity, first made through the columns of 
the London Times, by Tolstoi, the 
Russian novelist, and then broadcast 
throughout Europe and America. 

** Alike in itself and in its peculiar 
setting, the whole incident was highly 
dramatic in character. On the one 
hand, in the speaker stood a diplom- 
atist of world-wide name and fame, 
practically versed in all affairs of war 
and peace, and one word from whom 
had more than once arrested the whole 


course of international events! On 
the other hand, rose before the imag- 
ination an old man, with no prestige 
of office and representative of no 
tangible power by land or sea; an im- 
practicable visionary and dreamer, as 
he was held by the conclaves of the 
high and mighty; the self-appointed 
ambassador of an invisible kingdom 
that had no standing in any court in 
Europe, and yet a man potent enough 
to draw round his own personality a 
magic circle of awe which all Russia 
dared not step over! Yet when he 
spoke this man’s name and cited his. 
world-manifesto in behalf of peace, 
Secretary Hay was so manifestly 
moved with emotion that his face 
flushed and his voice faltered. * * * 

** Here, then, as attested by the salvos 
of applause that followed this recog- 
nition on the part of a practical states- 
man of the essential sanity and depth 
of insight of a sublime old man, who 
has arrested the attention — whether 
reverential or mocking — of all Europe 
and America, lay the dramatic intensity 
of the whole incident,”’ 
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power by an appeal to reason and orderly procedure, under 
the sanction of a law implicitly accepted by eighty millions 
of people. No place could be more suitable than this high- 
hearted city, which has been for nearly three hundred years 
the birthplace and the home of every idea of progress and 
enlightenment which has germinated in the Western World. 
To bid you welcome to the home of Vane, of Winthrop and 
of Adams, of Channing and Emerson, is to give you the free- 
dom of no mean city, to make you partakers of a spiritual in- 
heritance, without which, with all our opulence, we should 
be poor indeed. It is true that this great Commonwealth 
has sought with the sword peace under liberty. We confess 
that many wars have left their traces in the pages of its his- 
tory and its literature; art has adorned the public places of 
this stately town with the statues of its heroic sons. But 
the dominant note of its highest culture, its most persistent 
spirit, has been that righteousness which exalteth a nation, 
that obedience to the inner light which leads along the paths 
of peace. 

And the policy of the nation at large, which owes so 
much of its civic spirit to the founders of New England, has 
been in the main a policy of peace. During the hundred and 

‘twenty years of our independent existence we have had but 
three wars with the outside world, though we have had a most 
grievous and dolorous struggle with our own people. We have 
had, I think, a greater relative immunity from war than any 
of our neighbors. All our greatest men have been earnest 
advocates of peace. The very men who founded our liberties 
with the mailed hand detested and abhorred war as the 
most futile and ferocious of human follies. Franklin and 
Jefferson repeatedly denounced it—the one with all the ener- 
‘gy of his rhetoric, the other with the lambent fire of his wit. 
But not our philosophers alone—our fighting men have seen 
at close quarters how hideous is the face of war. Washington 
said : “My first wish is to see this plague to mankind banished 
from the earth;” and again he said, “We have experienced 
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enough of its evils in this country to know that it should not 
be wantonly or unnecessarily entered upon.” There is no 
discordant note in the utterances of our most eminent 

soldiers on this subject. The most famous utterance of Gen- 

eral Grant—the one which will linger longest in the memories 

of men—was the prayer of his war-weary heart, “Let us have 

peace.” Sherman reached the acme of his marvelous gift of 

epigram when he said, “War is hell.” And Abraham Lin- 

coln, after the four terrible years in which he had directed 

our vast armies and navies, uttered on the threshold of eter- 

nity the fervent and touching aspiration that “the mighty 

scourge of war might speedily pass away.” 

There has been no solution of continuity in the senti- 
ments of our Presidents on this subject up to this day. Me- 
Kinley deplored with every pulse of his honest and kindly 
heart the advent of the war which he had hoped might not 
come in his day, and gladly hailed the earliest moment for 
making peace; and President Roosevelt has the same tireless 
energy in the work of concord that he displayed when he 
sought peace and ensued it on the field of battle. No Presi- 
dents in our history have been so faithful and so efficient 
as the last two in the cause of arbitration and of every peace- 
ful settlement of differences. I mention them together be- 
cause their work has been harmonious and consistent. We 
hailed with joy the generous initiative of the Russian emper- 
or, and sent to the conference at The Hague the best men 
we had in our civic and military life. When The Hague 
Court lay apparently wrecked at the beginning of its voyage, 
threatened with death before it had fairly begun to live, it 
was the American Government which gave it the breath of 
life by inviting the Republic of Mexico to share our appeal 
to its jurisdiction; and the second case brought before it 
was at the instance of Mr. Roosevelt, who declined in its 
favor the high honor of arbitrating an affair of world-wide 
importance. 

I beg you to believe it is not by way of boasting that I 
recall these instances to your mind; it is rather as a profession 
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of faith in a cause which the present administration hag 
deeply at heart that I ask you to remember, in the delibera- 
tions upon which you are entering, the course to which the 
American Government is pledged and which it has steadily 
pursued for the last seven years. It is true that in those 
years we have had a hundred days of war—but they put 
an end forever to bloodshed which had lasted a genera- 
tion. We landed a few platoons of marines on the Isthmus 
last year, but that act closed without a shot a sanguinary 
succession of trivial wars. We marched a little army to 
Pekin, but it was to save not only the beleaguered legations, 
but a great imperiled civilization. By mingled gentleness 
and energy, to which most of the world beyond our borders 
has done justice, we have given to the Philippines, if not 
peace, at least a nearer approach to it than they have had 
within the memory of men. 

If our example is worth anything to the world, we © 
have given it in the vital matter of disarmament. We have 
brought away from the Far East 55,000 soldiers whose work 
was done, and have sent them back to the fields of peaceful 
activity. We have réduced our army to its minimum of 
60,000 men; in fact we may say we have no army, but in 
place of one a nucleus for drill and discipline. We have 
three-fourths of one soldier for every thousand of the popu- | 
lation, a proportion which if adopted by other powers would 
at once eliminate wars and rumors of wars from the daily 
thoughts of the chanceries of the world. 

But fixed as our tradition is, clear as is our purpose 
in the direction of peace, no country is permanently immune 
to war so long as the desire and the practice of peace are not 
universal. If we quote Washington as an advocate of peace, 
- it is but fair also to quote him where he says: “To be prepared 
for war is one of the most effectual means of preserving 
peace.” And at another time he said: “To an active external 
commerce the protection of a naval force is indispensable: 
To secure respect to a neutral flag requires a naval force 
organized and ready to vindicate it from insult or aggres- 
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sion.” To acknowledge the existence of an evil is not to sup- 
port or approve it; but the facts must be faced. Human his- 
tory is one long desolate story of bloodshed. All the arts 
unite in the apparent conspiracy to give precedence to the 
glory of arms. Demosthenes and Pericles adjured the Ath- 
enians by the memory of their battles. Horace boasted that 
he had been a soldier, non sine gloria. Even Milton, in that 
sublime sonnet where he said, “Peace hath her victories no 
less than those of war,” also mentioned among the godly 
trophies of Cromwell “Darwent’s stream with blood of Scots 
imbrued.” In almost every sermon and hymn we hear in 
our churches the imagery of war and battle is used. We are 
charged to fight the good fight of faith ; we are to sail through 
bloody seas to win the prize. The Christian soldier is con- 
stantly marshalled to war. Not only in our habits and cus- 
toms, but in our daily speech and in our inmost thoughts 
we are beset by the obsession of conflict and mutual destruc- 
tion. It is like the law of sin in the members to which the 
greatest of the Apostles refers: “Who shall deliver us from 
the body of this death?” 

I am speaking to those who recognize ie lamentable 
state of things and who yet do not accept it, or submit to it, 
and who hope that through the shadow of this night we shall 
sweep into a younger day. How is this great deliverance to 
be accomplished? 

We have all recently read that wonderful sermon on 
war by Count Tolstoi, in which a spirit of marvelous lucidity 
and fire, absolutely detached from geographical or political 
conditions, speaks the Word as it has been given him to 
speak it, and as no other living man could have done. As 
you read, with an aching heart, his terrible arraignment of 
war, feeling that as a man you are partly responsible for 
all human atrocities, you wait with impatience for the reme- 
dy he shall propose, and you find it is—religion. Yes, that is 
the remedy. If all would do right nobody would do wrong— 
nothing is plainer. It is a counsel of perfection, satisfac- 
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tory to prophets and saints, to be reached in God’s good 
time. But you are here to consult together to see whether 
the generation now alive may not do something to hasten 
the coming of the acceptable day, the appearance on earth of 
the beatific vision.. If we cannot at once make peace and 
good will the universal rule and practice of nations, what 
can we do to approximate this condition? What measures 
can we now take which may lead us at least a little distance 
toward the wished-for goal? 

I have not come to advise you; I have no such ambi- 
tious pretensions. I do not even aspire to ‘take part in your 
deliberations. But I am authorized to assure you that the 
American Government extends to you a cordial and sympa- 
thetic welcome, and shares to the utmost the spirit and pur- 
pose in which you have met. The President, so long as he 
remains in power has no thought of departing from the 
traditions bequeathed us by the great soldiers and statesmen 
of our early history, which have been strictly followed during 
the last seven years. We shall continue to advocate and to 
carry into effect, as far as practicable, the principle of the 
arbitration of such questions as may not be settled through 
diplomatic negotiations. We have already done much in 
this direction; we shall hope to do much more. The Presi- 
dent is now considering the negotiation of treaties of arbi- 
tration with such of the European Powers as desire them, 
and hopes to lay them before the Senate next winter. And 
finally the President has, only a few days ago, promised in 
response to the request of the interparliamentary union to 
invite the nations to a second conference at The Hague, to 
continue the beneficent work of the conference of 1899. 

Unhappily we cannot foresee in the immediate futur 
the cessation of wars upon the earth. We ought therefore 
to labor constantly for the mitigation of the horrors of war, 
especially to do what we can to lessen the sufferings of 
those who have no part in the struggle. This has been one 
of the most warmly cherished wishes of the last two Admin- 
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istrations. I make no apology for reading you a paragraph 
from the message which President Roosevelt sent to Congress 
last December : 

“There seems good ground for the belief that there has 
been a real growth among the civilized nations of a sentiment 
which will permit a gradual substitution of other methods 
than the method of war in the settlement of disputes. It is 
not pretended that as yet we are near a position in which it 
will be possible wholly to prevent war, or that a just regard 
for national interest and honor will in all cases permit of 
the settlement of international disputes by arbitration; but 
by a mixture of prudence and firmness with wisdom we think 
it is possible to do away with much of the provocation and 
excuse for war, and at least in many cases to substitute some 
other and more rational method for the settlement of dis- 
putes. The Hague Court offers so good an example of what 
can be done in the direction of such settlement that it should 
be encouraged in every way.” 

Further steps should be taken. In President McKinley’s 
annual message of December 5, 1898, he made the following 
recommendation : 

“The experiences of last year bring forcibly home to usa 
sense of the burdens and the waste of war. We desire, in com- 
mon with most civilized nations, to reduce to the lowest pos- 
sible point the damage sustained in time of war by peaceable 
trade and commerce. It is true we may suffer in such cases 
less than other communities, but all nations are damaged 
more or less by the state of uneasiness and apprehension into 
which an outbreak of hostilities throws the entire commer- 
cial world. It should be our object, therefore, to minimize, 
so far as practicable, this inevitable loss and disturbance. 
This purpose can probably best be accomplished by an inter- 
national agreement to regard all private property at sea as 
exempt from capture or destruction by the forces of belliger- 
ent Powers. The United States Government has for many 
years advocated this humane and beneficent principle, and 
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is now in a position to recommend it to other Powers with- 
out the imputation of selfish motives. I therefore suggest 
for your consideration that the Executive be authorized to 
correspond with the Governments of the principal maritime 
Powers with a view of incorporating into the permanent law 
of civilized nations the principle of the exemption of all pri- 
vate property at sea, not contraband of war, from capture 
or destruction by belligerent Powers.” 

The President urged this beneficent scheme with an 
earnestness which gained the willing attention of Congress, 
already predisposed to it in spirit, and on the 28th of April 
of this year he was able to approve a joint resolution of 
both Houses recommending that “the President endeavor 
to bring about an understanding among the principal mari- 
time Powers with a view of incorporating into the permanent 
law of civilized nations the principle of the exemption of all 


private property at sea, not contraband of war, from capture 


or destruction by belligerents.” 

It has not been thought advisable by the President 
during the past summer to call the attention of the Powers 
to a project which would necessarily be regarded by two of 
them, and possibly by others, with reference to its bearing 
upon the deplorable conflict now raging in the Far East. But 
as we earnestly pray that the return of peace may not be 
long delayed between the two nations, to both of which we 
are bound by so many historic ties, we may confidently look 
forward at no distant day to inviting the attention of the 
nations to this matter, and we hope we may have the power- 
ful influence of this great organization in gaining their ad- 
herence. 

The time allotted to me is at an end. I can only bid 
you Godspeed in your work. The task you have set your- 
selves, the purpose to which you are devoted, have won the 
praise of earth and the blessing of heaven since the morning 
of Time. The noblest of all the beatitudes is the consecra- 
tion promised the peacemakers. Even if in our time we may 
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not win the wreath of olive, even if we may not hear the golden 
clamor of the trumpets celebrating the reign of universal 
and enduring peace, it is something to have desired it, to 
have worked for it in the measure of our forces. And if you 
now reap no visible guerdon of your labors the peace of God 
that passes understanding will be your all-sufficient reward. 
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NOTES. 


Tar Rieut to Retain an Apvocate. — Under this title Mr. Edward 
S. Cox Sinclair in the Law Magazine and Review for August, 1904, 
discusses the obligation of counsel to accept a retainer, and the cir- 
cumstances which may justify his refusal in any particular case. The 
general rule in England seems to be that a barrister cannot refuse to - 
appear by reason of personal consideration of convenience or advantage, 
or because his own view of the character of the person requesting his 
services, or of his opinion of the rights of such person, or his opinion 
of the law which applies to the controversy. Of course no counsel is 
required to accept a retainer in a case in which he has previously 
advised an adverse party. He may also refuse upon the ground that 
he does not profess to practice in the court in which the case is pending, . 
or upon the ground that the fee tendered is not an adequate one accord- 
ing to the professional standard of the court for the class of cases to 
which the case, in which he is asked to appear belongs. In criminal 
cases the Crown may always command the services of any particular 
advocate, and no private opinion of the advocate in regard to the law 
sought to be enforced can justify his refusal. He is also bound to 
accept a retainer in behalf of the accused. His opinion as to the guilt 
of the person accused should not influence his decision. ‘‘ If the ad- 
vocate,’’ said Lord Erskine, in defending Thomas Paine in 1792 on a 
charge of seditious libel, ‘‘ refuses to defend, from what he may think 
of the charge or of the defense, he assumes the character of the judge, 
nay, he assumes it before the hour of judgment, and in proportion to 
his rank and reputation puts the heavy influence of, perhaps, a mis- 
taken opinion in the scale against the accused.’’ Lord Herschell is 
quoted to like effect: ‘‘ How can you defend a man whom you know 
to be guilty?’’ He answers the question thus: ‘‘ Even then I do not 
think it would be a departure from the strict line of moral obligation 
if the advocate were fairly to exhibit the weak points in the evidence 
by which it was sought to bring the guilt home to the client, but to 
take care that he was convicted only according to law.’’ 
The law in other countries is different. The author cites the repre- 


sentative opinion of several American authorities as to the rule which 
obtains in the United States: — 
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Mr. LeRoy Parker, of Buffalo, regards it as the ru’e in the United States that 
there is but one occasion on which an attorney cannot refuse to undertake the 
advocacy of a cause, and that is when the court assigns him to defend a person 
charged with crime. Professor Noble Gregory, of lowa (with. whom I may as- 
sociate Mr. Hagerman, the president of the American Bar Association), appears 
to regard the practice in criminal cases as follows: If an advocate be ordered 
by the court to defend a person accused he is bound tocomply. In any other 
case, where refusal of a retainer might lead to a failure of justice, or to an ‘ 
jnjustice, the advocate in a criminal case is under a professonal obligation to 
accept a retainer without any regard to his own personal opinions, or preju- 
dices, on grounds of conscience or expediency. To cite Mr. Justice Brewer 
(of the Supreme Court of the United States), who, as ageneral rule, regards 
a contract of retainer as being one like any other contract into which an advo- 
cate may enter or not as he sees fit: ‘‘Sometimes a lawyer owes it to the 
profession and to the community to accept a retainer on behalf of one who is 
unpopular in order that he may do his part in securing justice, and, if he shrinks 
from that responsibility I think the profession as a rule would condemn him.”’ 
Mr. Cephas Brainerd, of New York, is of the opinion that though in civil pro- 
ceedings no lawyer is bound to accept a retainer, which he can refuse for any 
reason which may seem to him good, there is in criminal cases an obligation to 
accept a retainer, absolute when the retainer is by assignment of the court, 
and otherwise limited to cases where refusal might amount in the special 
circumstances to an injustice to the accused person. To sum up where the 
English rule is obligation to accept except under special circumstances, the 
American rule is obligation not to refuse where special circumstances exist. 
One of the most important of the written statements of the duty of an advo- 
cate in this regard is that contained in the oath administered to every advocate 
in the State of Wasnington, U. S. A.: ‘‘ That [ will never reject from any con- 
sideration personal to myself ’’ (and the rule seems to cover both opinion and 
interest) ‘the cause of the defenseless or oppressed.’’ And with this rule has 
to be compared that which in the same State obliges the advodate to “* counsel 
and maintain such actions, proceedings, and offenses only as appear to me legal 
and just, except the defense of a person charged with a public offense.” 


The author then states the rule regarding the obligation of counsel 
which exists in the judicial systems of several States of Europe, Italy, 
France, Switzerland, Germany, Belgium, Sweden and Russia. In con- 
clusion he says: — 


So far as I have been able to ascertain, the only State in which the prac- 
tice on the point of retainer in criminal cases approximates to that of England, 
is Denmark. * * * On the whole, however, the result of this consideration 
of continental methods seems to be that, save in the case of assignment of 
counsel by or on behalf of the court, there is no obligation, even in a criminal 
case, upon an advocate to accept a retainer. It may, however, be gathered 
that there is a substratum of opinion, which is enforced by an extensive prac- 
tice of assigning counsel, in favor of preventing such a refusal of a retainer as 
May endanger the administration of justice. In other words, where the ma- 
chinery and resources of the State, for the purposes of the State, are brought 
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to bear against an individual citizen, no consideration, either of the character 
of the accused, or of the merits of the charge, or of the morality of the law, 
or of the justice of its administration, is allowed to influence the acceptance 
or rejection by an advocate of the burden of defense. It is, however, very 
clear that the obligation of accepting a retainer in criminal cases, even apart 
from assignment by the court, is not so insistent in any system abroad as in 
England. 

It may also be stated that broadly nowhere in the world, save in England, 
is there held to be any obligation in a civil case upon the advocate to accept a 
retainer when he is unwilling for any reason to appear. Whatever may be the 
rule in America regarding criminal cases, it is clear that in civil cases the 
advocate is absolutely free to accept or reject a retainer. I have pointed out 
that, io the words of Mr. Justice Brewer in the United States of America, 
“‘like any other contract he may enter into or not ashe sees fit.”” In a little 
book on Legal Ethica, Dr. Wargrave, of. Chicago, says that the idea that a 
lawyer may not refuse a retainer is one of the old medieval notions, but 
that if it ever was a rule it has long been abrogated, at least as to civil 
cases, and that generally the relation of a lawyer to the client is one of em- 
ployment which he may refuse for any reason, or for no reason. In every 
country in Europe, Italy and Spain, France and Belgium, Switzerland and 
Germany, Sweden, Denmark, Russia, the rule is clear that in civil cases, 
other than pauper cases, there is no obligation whatever on the advocate to 
accept a retainer. And yet, to quote the words of Lord Herschel, ‘“‘ Many a- 
wrong would go unredressed and many a man with just cause would 
suffer if the assistance of an advocate were never rendered until he was first 
assured that his client had the law on his side.”’ 


This being the view in England regarding the functions of an advocate, _ 


how far is he justified in holding a preliminary inquiry, upon the answer to 
which depends whether or not he will accept the retainer offered him. In 
such an inquiry the following considerations might have weight: (a) his view 
of the character of the person requiring his services, and (b) his view of the 
rights of the parties concerned in the particular controversy. I do not think 
that the rule of conduct to be applied by the advocate in the first set of cir- 
cumstances can be better summed up than in an address delivered in November, 
1903, by Thomas H. Holland, of the Bar of the United States, to the law 
students of Albany, N. Y., upon Legal Ethics: — 

‘¢ Bad and vicious men have rights of person and of property no less than 
exemplary men. * * * But there is no edict of confiscation applicable to bad 
men. Among the vagaries of legislature no law has yet been proposed that 
forbids bad men to go into court, or to employ lawyers to appear in court for 
them; as no man is wholly good it follows that all men are more or less bad; 
and the exclusion of bad men from the privilege of the courts would either 
exclude all citizens or would call for an impracticable classification based upon 
degrees of badness or goodness. There is no reason why a lawyer should not 
accept a retainer from the worst or most disreputable of men, unless the 
retainer puts the lawyer under control of the client, or compels him to per- 
sonate the client, or to execute the orders that the vice of the client invents.” 

When the advocate has once embarked on the conduct of the case he may 
find in the course of it that it is fraudulent or immoral. Then the rule is clear. 
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As in the old Roman rule, ‘ Nor let any false shame prevent him from abandon- 
ing a cause in which he has engaged underan impression that it was just, when 
he discovers in the course of the trial that it is disbonest.’” 


Mr. Josticz Story: Law Notes (Eneuisn).— No. 17 of the Fa- 
mous Lawyers”’ series bears the title Mr. Justice Story. Concerning him 
itis said that, of the three pre-eminent lawyers of America, the other 
two being Chief Justice Marshall and Chancellor Kent, he is the most 
widely known outside his own country.’ Of his professorship at Har- 
vard, it is remarked: ‘ The law school of Harvard had hitherto had but 
a checkered history. The number of students rarely rose above eight 
or ten, and in 1829 had actually become reduced to one. Story’s ac- 
ceptance of office started it on the career of development which has 
made it the most distinguished law school of the English-speaking 
world.’’ His legal authorship, which grew out of his work in the law 
school, is claimed to have brought him his widest distinction. In con- 
clusion, the following personal estimate is given: ‘‘ He had not perhaps 
the commanding genius of Marshall, he is not perhaps so striking a 
figure in history as Mansfield, but in wealth of legal knowledge, in tire- 
less industry, in breadth of view, and in the integrity of his public and 
private life he was the equal if not the superior of the greatest in the 
history of the law.’’ 


Suppression OF DissenTING Opinions. —In an editorial protesting 
against the suppressing of dissenting opinions, a subject which has been 
actually proposed for discussion before the Bar Association of the State 
of New York, that able publication, the New York Law Journal, 
says: — 


There has been of late a renewal of discussion in several legal periodicals. 
of the subject of dissenting opinions. Some correspondents have advocated 
their entire suppression. To this radical view we have never been able to sub- 
scribe. From the standpoint of the student of American jurisprudence it is 
readily perceived that dissenting opinions have a by no meaus inconsiderable 
utility. The dissenting opinion of Judge Stephen J. Field, when he was a 
member of the Supreme Court of California, in Ex Parte Newman,! was subse- 
quently followed by a majority of the same tribunal in Ex Parte Andrews,? and 
its reasoning has been accepted by a majority of the courts of the country as 
establishing the consti:utionality of Sunday laws. The tribunals of the differ- 
ent States exert a constant reciprocal influence, and in citing a case from a 
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sister State it is quite common for a court to adopt the arguments and accept 

jj the conclusion of a dissenting opinion. It is a great aid in the judicial search 
for truth if both sides of a question have been reasoned by men who themselyeg 
occupied the judicial point of view. A dissenting opinion in an inferior appel- 
late tribunal secures a serious consideration of its attitude toward the case ip 
the court above. The influence of a decision by the Supreme Court of the 
United States upon State tribunals is naturally very great. When, therefore, 
occasionally a majority of the Supreme Court adopts a narrow or reactionary 
policy — as it has done during the past few years incectain phases of criminal 
law, for example — it is well to have the position of the dissenting judge stated 
for the guidance and moral reinforcement of courts that iacline toward the 
liberal and progressive view. 

It is, however, objected from the standpoint of the practicing lawyer that 
dissenting opinions tend to render the law uncertain. To this it may be an- 
swered that the certainty of abstract principle founded upon a bare majority 
decision when no intimation of the views of the dissenters is given often 
amounts to a species of fool’s paradise. It may be of very material aid in ad- 
vising clients as to their rights under similar but not identical facts to know 
what the actual position of the minority was. We are not in favor of elabor- 
ate dissenting opinions, except in cases of unusual difficulty or imporiance, 
# Sometimes they are happily dispensed with by the filing of a single opinion, 

which indicates the views of the different members, or factions, of the court. 
: An illustration that happens to come to mind is the opinion of our own Court 
: of Appeals in Matter of Swift.! Brevity and compactness should be studied in 
the preparation of dissenting opinions, especially when the minority consists 
of only one or two judges. We would not go so far as to say that a formula- 
tion of the grounds of dissent is necessary in all cases where dissent occurs. 
On the other hand, it would, in our judgment, be unwise to prohibit the publi- 
cation of dissenting opinions in any cases. 


Jupiciat InteGrity. — Mr. Justice Brewer of the Supreme Court of 
the United States:in a recent article in the Independent discusses the 
possible influence of the organized wealth of corporations upon the judi- 
ciary. He speaks of two things which in his opinion tend to minimize 
the possible effect of all outside influence on the judiciary, one being 
i the indisposition of the American people to transfer a man from judi- — 
i cial to political life ; the other being the permanence of judicial life: — 


4 Again, there is significance in the’ general demand for judicial honesty. 
While every failure of official duty offends, a failure by a judge is specially 
odious. No one likes to be condemned at the bar of public opinion, and 
least of all of that which it pronounces a heinous offense. Few covet infamy 
or even ostracism, and a guilty judge is a social outlaw. The restraint of pub- 
lic sentiment is, therefore, a potent factor. Helpful to this is the greater pub- 
licity which now attends all official action. The press with its myriad eyes 
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is watching every minute action and anything which a judge may do in disre- 
gard of official duty or even in such a way as to create a suspicion of his in- 
tegrity is seen and published through the land. He acts as never before in 
the full light of day, and, conscious of that, guards well his own actions. 

Still further the wealth of corporations enables them to secure aud the 
importance of their business interests requires the highest legal talent io their 
counsel. It is proverbial that the best Jawyers are in the employ of corpora- 
tions. But the great lawyer is an honest man. The old idea that trickery and 
deception were the weapons of the profession and that the more damnable the 
character the better the lawyer, has passed away, andall realize that integer ty is 
as essential to success as a lawyer as to success in other profession or business. 
So, if it be true, and to the extent that it is true, that corporations are instrumental 
in putting their counsel in judicial office, they are simply placing there men of 
the highest character. And such a man placed in such an office feels as keenly 
if not more so than others, the obligations of justice. Indeed, the very fact 
that, prior to his elevation, he has been in the employ of corporations, 
tends to make him careful lest any decision should be a departure from strict 
law in any way favorable to corporations. To use a common illustration he is 
so anxious to stand up straight that he not infrequently falls over backward. 

Let me narrate an incident which illustrates this. My predecessor in the 
office of judge of the First District Court of the State of Kansas, the Hon. 
William C. McDowell, was a gentleman of the highest character. His most 
in'imate friend was the Hon. Samuel A. Stinson, at one time attorney. general 
of the State and perhaps the most brilliant man who ever came to the State. 
Their friendship was known to all, and after his elevation to the judicia! office 
Judge McDowell was so apprehensive that his friendship might mislead him 
that he was continually deciding doubtful questions against Mr. Stinson. At 
the close of his judicial life the bar of the district, who loved and were proud 
of Judge McDowell, prepared a suitable token of respect and delegated Mr. 
Stinson to make the presentation speech. He humorously referred to the diffi- 
culties he had by reason of the fact of the well-known friendship of the judge to 
himself, saying, *‘ So persistently, your honor, have you decided against me that 
I feel sure that if I had filed the ten commandments as a declaration and sub- 
poenaed the twelve apostles as witnesses you would have found some way to 
beat me.’’ 

More and more is integrity in official life the rule. And it is the rule be- 
causz of the increasing integrity in personal life. Officials will never be better 
than the people for whom they act, and as personal integrity prevails, so more 
and more will it become the characteristic of all official, and especially of all 
judicial life. Not far off is the day when every judge in the land, from the 
highest to the lowest, will in his official administration realiz: to the fullest 
extent in letter and spirit the obligation which every Federal judge assumes by 
his oath, that “I will administer justice without respect to persons, and do 
equal justice to the poor and to the rich, and that I will faithfully and impartially 
discharge and perform all the duties incumbent on me as judge, according to 
the best of my abilities and understanding, agreeably to the Constitution and 
laws of the United States; so help me God.” 
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InTERRUPTION OF CoUNSEL BY JupGEs. — The least talkative of 
judges, Lord Alverstone, delivered at the annual dinner of the 
Union Society of London, a little lecture on the interruption of 
counsel : — 

** An absolutely silent judge,’’ he said: ‘‘ is one of the most un- 
pleasant judges to practice before, because the advocate never knows 
what is in his mind; a garrulous judge is an intolerable nuisance, be- 
cause he lengthens the proceedings and diverts attention from the 
points in the mind of the advocate; to strike the happy mean to say 
just enough to_indicate to the advocate what he should address himself 
to, and yet not to disturb the advocate, particularly if he be a young 
advocate is a task of great difficulty. Some judges, including the 
Lord Chief Justice himself, are very successful in striking this happy 
mean; others, in their desire to be rapid, are very apt to - miss it.” 
During the hearing of Allen v. Flood, in the House of Lords, in which 
the question of ‘‘ molesting ’’ was argued, the late Lord Watson gave a 
striking example of the Socratic method. ‘‘I think,’’ said Lord Mor- 
ris, ‘‘ the house quite understands now the meaning of molesting a man 
in his buginess.’’ P 

An interruption by Lord Watson, however, fatal to the symmetry of 
an argument, was not wholly displeasing to counsel. A member of the 
Bar once complained to the famous law lord of his Socratic methods. 
‘* Et, mon,’’ replied Lord Watson, who retained his broad Scottish dia- 
leet to the last, ‘‘ ye should no complain of that, for I never interrupt 
fool.”’ 

Mr. Bryce, speaking of Sir George Jessel’s judicial methods in his 
Studies in Biography, says ‘‘ the affair was from beginning to end far 
less of an argument and counter argument by counsel than an investi- 
gation directly conducted by the judge himself, in which the principal 
function of the counsel was to answer the judge’s questions concisely 
and exactly so that the latter might as soon as possible get to the 
bottom of the matter.’’ This method has grown very popular with 
certain occupants of the bench, not all of whom possess Sir George 
Jessel’s remarkable gifts. Not long ago the Lord Chancellor deemed 
it necessary to utter a protest against his increasing tendency to inter- 
rupt counsel. ‘‘If judges,’’ he said, ‘*‘ only, would appreciate what an 
invaluable assistance, it is to their own minds to listen to those who have 
prepared their arguments, and are perfectly familiar with the facts, they 
would recognize that initial listening, at all events, is most desirable.’’— 
The Law Journal. 
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Tue Avaska Bounpary Acain. —In connection with Mr. 
Dickinson’s article published in this number of the Review the follow- 
ing is of interest : — 


At the annual dinner of the Union Society of London, England, held ou the 
22nd June last, Mr. Herbert Samuel, M. P., made a very extraordinary state- 
ment with regard to the conduct of Lord Alverstone in the Alaska boundary 
arbitration. The Lord Chief Justice was present, and had just replied to the 
toast of the Bench. Mr. Samuel proposed the health of the Bar, and rather 
clumsily dragged in the following remarks: ‘ Not the least among the glories of 
the English Bar was the fact that it produced the English Bench, and he 
would like to take this opportunity of expressing the admiration that was felt 
by all unbiased men for the conduct of Lord Alverstone in the management of 
the Alaska boundary arbitration. Rarely, if ever, had the greatness of the 
English Bar shone with such glory or with such majesty — in recent years, at 
any rate —as in that transaction. When the Lord Chief Justice, in the face 
of much public, though ill-informed, criticism, and knowiog that he was. 

‘courting a certain degree of unpopularity, nevertheless put aside every 
extraneous consideration and determined that, in the award he gave, justice, 
and justice alone, should be expressed, he afforded an instance of the best 
and highest patriotism. It was true patriotism to say, as the representa- 
tive of the English nation, that the rulee of morality and the rules of 
international justice should prevail above the immediate interests of 
the particular nation to which he belonged.’’ Passing by the tactless 
flattery and cheap vulgarity of these words, which surely must have made 
the Lord Chief Justice very uncomfortable, we wonder what “ degree of unpopu- 
larity’ he ‘*courted”’ in giving a decision which was not only just, accord- 
ing to the view of the speaker, but which was also advantageous to the 

British Government from a diplomatic standpoint. The ‘ unpopularity” is 

probably confined to Canada. — Canadian Law Times. 


Lanp TransFeR Rerorm Scortanp. — Stimulated by Mr. For- 
tescue-Brickdale’s exhaustive and alluring report on the systems of 
registration of title in Germany and Austria-Hungary,' and by 
reports of deputations sent to examine the statutory systems 
now in partial operation in England and Ireland, the Corpora- 
tion of Glasgow has issued to all the town clerks and county 
council clerks throughout a short pamphlet advocating the super- © 
session of our existing Scottish system of registration of deeds by 
the introduction of a system of registration of title. The pamphlet is 
headed by an excerpt from a lecture by Mr. J. P. Wood, formerly of 
the Conveying Chair in Edinburgh University, in which he vouches for 
the superiority of the continental registration of title to our present 


7 Parliamentary Papers, 1896, c. 8139. 
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system, and states that he is ‘‘ unable to see any real difficulty in the 
way of introducing registration of title into Scotiand.’’ 

Mr. Brickdale’s definitions of the two rival forms of land registration 
may be quoted here. The first, viz., the registration of deeds, ‘ con- 
sists in the noting or copying of all deeds affecting land in public reg- 
isters, indexed usually by the names of the grantors, on pain of loss of 
priority if registration is omitted ;’’ the second, viz., registration of 
title, ‘‘ consists in collecting all the transactions relating to each estate 
or group of estates belonging to the same owner, and keeping a current 
record of their effect always up to date, and giving to the record so 
made absolute legal validity.’’ 

The object of the system of registration of title is to give the propos- 
ing purchaser or lender not merely the means of informing himself by 
laborious investigation as to the position of the title of any given estate, 
but the actual information itself as to how the title stands. ‘The latter 
method, to quote the Glasgow Corporation’s pamphlet, has been com- 
pared to a ‘* balance sheet bringing out the net result,’’ and the former 
‘**to a system of books with no balance sheet struck, no columns added 
up, and containing only part of the entries necessary to arrive at the - 
balance, out of which a balance may be struck after much labor.’’ — 
From the Juridical Review, Vol. XVI, No. 3, page 316. 


Lanp TRANSFERS, ANCIENT AND Moperw, is the title of the annual ad- 
dress before the West Virginia Bar Association, by Eugene C. Massie, 
Esquire, of the Bar of Richmond, Virginia. The address is interesting 
throughout but we can quote only a small part of it, premising that 


Mr. Massie knows his subject thoroughly and that no one is better quali- 
fied to discuss it. He says: — 


The question of land transfer is one of the greatest moment not only to 
West Virginia but to every State in the Union. The proper solution of the 
problem depends upon the practical com ination of four elements: — 

1. Certainty of title. 

2. Certainty of transfer. 

8. Celerity of transfer. 

4. Cheapness of transfer. 

Not one of these elements is guaranteed, and not one of them obtains, under 
the present laws of Virginia or West Virginia. We have been taught to rely 
upon our so-called registry system. But every lawyer knows that there are 
many things thit may affect or even avoid titles, which do not appear of 
record; among which may be mentioned title by adverse possession, by de- 
scent, by marriage, by decree of court, and by unrecorded deed, will and judg- 
ment within the period allowed for recordation. The doctrine of constructive 
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notice has been carried so far that in Virginia it is not even necessary that a 
deed should be actually recorded or actually indexed at al]. They are binding 
and serve as constructive notice to all the world from the time when lodged 
for record with the clerk.! Every lawyer knows that our present system affords 
no proof of the genuineness of signatures to deeds, thus rendering forgeries 
easy; that it affords no evidence of the identity of parties, and that unless the 
examiner happens to know them personally he is forced to rely upon the seem- 
ing identity shown by the index to deeds, though there may be many ‘“‘ John 
Smiths; ’’ that it affords no proof of the delivery of the deed, which may have 
been executed as an escrow; and that no proof is afforded of the legal capacity 
of the parties at the time of delivery. Every lawyer also knows that there is no 
certainty about boundaries under our present system. The difficulty of locat- 
ing lands by deed and even by survey is frequently insuperable, on account of 
vague descriptions and perishable monuments of metes and bounds. More- 
over, conflict of patents and interlocks will not appear by ordinary examination, 
The chain may be faultless while the original link is worthless. Then, too, 
indexes are imperfect, and fatal mistakes may be made by reason of omissions 
and other defects. And doubtless there is not a lawyer before me who has not 
‘shivered and shook,’’ or grunted and groaned — or emphasized his feelings in 
& way not altogether Scriptural — when he found that he had to trace a title 
through the proceedings of a suit. Truly he then realizes what it is to 
be “tin chancery.’? For we all know that ‘‘court titles’? —those passing 
through suits—are the most vexatious and uncertain of all. Questions of 
proper parties and procedure must be determined by each examiner, and the 
nicest problems of the law may be encountered at every step. These are 
some of the evils of our present system. Its vice lies in the fact that only evi- 
dences of title are required to be recorded; and in the further fact that some 
circumstances may control title without any record whatever. These are the 
prolific roots of its serious defects and hurtful consequences. For thus arises 
the necessity of ceaseless examinations of title, entailing costly delay and 
heavy expense in every transfer of lands. Thus are all titles made dependent 
upon the opinion of each examiner. Doubts may be raised and clouds cast 
by any tyro, and the title and market value of every man’s property may be 
at the mercy of any irresponsible examiner. One may buy on the opinion 
of an expert and be prevented from selling by the opinion of a novice. In 
addition to this, the difficulties, dangers and costs of examining titles grow 
with increasing records, and land is placed in the clutches of a perpetual tax 
fostered by the law and rendered more and more voracious by the growth of 
years. And, to cap the climax of improvident and unmerited oppression, even 
after submission to every Jabor, cost and delay, no certainty of title can be 
attained, with rare exception; and absolutely none can be maintained. 
Though every defect be cured, every cloud removed, and all questions of title 
be even judicially settled to-day, the vice of the system remains and other 
clouds may arise to-morrow. The fountain contains the germs of disease, 
and all who drink from its stream may suffer from the draught. I say the 
present laws are ‘‘ oppressive,’ because they tend to prevent free dealings in 


1 Va. Bldg. & Loan Co. v. Glenn and others, 99 Va. 460. 
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real estate; and I say they are ‘‘improvident’’ because they tend to check 
immigration and retard the development of the State. It is no exaggeration 
to say that millions of dollars have been actually lost by bad titles and that 
millions have been diverted by the fear of them, in your State anc mine; that 
many enterprises ‘‘of great pith and moment” to prosperity have been 
thwarted; and that many valuable additions to our population have been pre- 
vented. I am persuaded, therefore, that no more important question can 
engage the best thought and energies of the leading men of Virginia and West 
Virginia than that of reform in our land laws. 


Tue Liasitity or Pusiic Bopres ror Non-Feasance. — Within re- 
cent years a large number of cases have been decided in England deal- 
ing with the liability of public bodies for non-feasance. As a result of 
these cases it is now settled that no public body is liable in an action of 
damages for mere non-feasance unless — (1) the statute creating it im- 
poses such liability, (2) the duty of which it is in breach is imposed 
upon it in favor of a particular individual, or (3) it is deriving a revenue 
from the subject of its care, as, for example, in the cases of harbor 
trustees, even although such revenue is expended for public purposes.' 
Such immunity, of course, is not conferred upon semi-public bodies 
such as railway companies, the latter falling under the general rule that 
where an individual sustains an injury by the neglect or defanlt of an- 
other the law allows him an action of damages. 

While the rule is as stated, it is difficult to draw the line of demarca- 
tion between misfeasance and non-feasance. Generally speaking, mis- 
feasance consists in faciendo, and non-feasance in patiendo. The 
former arises where something has actually been done and done negli- 
gently, while the latter arises where some duty has remained unper- 
formed. For example, to place a heap of stones in the roadway with- 
-out notice to warn the public is misfeasance, while to allow an existing © 
road gradually to fall into disrepair and become dangerous is non- 
feasance. The distinction, however, is often very fine, and one finds 
that there has been no tendency shown in England to interpret the 
term of non-feasance. 


‘InstRUCTING JURIES IN THE FeprRat Courts: RiGHT OF THE JUDGE 
to Assist (?) THE Jury By Expressinc Hrs Orrnion Upon Questions 
or Fact. — The present practice of charging juries in the Federal 
courts is illustrated in Sebeck v. Plattdeutsche Volksfest Verein.? It 
was an action for alleged negligence consequent upon the explosion of 


1 Brabant & Co. v. King (1895), A.C. 682. % 124 Fed. 17. 
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a bomb at an exhibition of fireworks, given on the society’s grounds. 
The plaintiff lost his case after two trials in the United States Circuit 
Court, Southern District of New York, ending with the affirmance of 
the adverse judgment by the second United States Circuit Court of 
Appeals. Plaintiff had excepted to the following expression of opinion 
in the charge of the court, referring to plaintiff’s claim that defendant 
employed irresponsible and unskillful persons to discharge said fire- 
works. The portion of said charge in which such expression was used 
was as follows: ‘‘I leave it to you to say whether the defendant 
employed a responsible and skillful person, or whether it employed an 
irresponsible and unskillful person. If the committee employed a 
couple of Italians about whom they knew nothing, they did not exer- 
cise the prudence which an intelligent man should have exercised. 
For myself, I do not believe for a moment that they did any such 
thing; but that is a question of fact for you to determine, and not for 
-me.’’ The Court of Appeals said: ‘‘ In the Federal courts an expres- 


sion of opinion upon the facts is within the discretion of the judge.’ 
And it is so well settled, by a long series of decisions of this court, 
that the judge presiding at a trial, civil or criminal, in any court of the 
United States, is authorized, whenever he thinks it will assist the jury 
in arriving at a just conclusion, to express to them his opinion upon 


the questions of fact which he submits to their determination, that it is 
only necessary to refer to two or three recent cases in which the judge’s 
opinion on matters of fact was quite as plainly and strongly expressed 
to the jury as in the case at bar.? ’’ — National Corporation Reporter. 


An OrrictaL ConDEMNATION OF THE ReFeREE System.—A Commis- 
sion on the Law’s Delay appointed under an act of the legislature 
of the State of New York has lately made its report to the 
Governor, and the report is full of valuable suggestions which may 
well be heeded in other States. The referee system specially comes in 
for criticism. It is described as ‘‘antiquated and costly,’’ and the 
report said that it had become ‘‘thorougbly dilatory and inefficient, and 
is obnoxious alike to lawyers, litigants, and judges.’’ The severest 


1 Baltimore & Potomac Railway adelphia & Reading Railroad, 123 U. 


Company v. Fifth Baptist Church, 137 
U. S. 568, 574; 11 Sup. Ct. 185; 34 L. 
Ed. 784. 

2 Vicksburg, etc., Railroad v. Put, 
nam, 118 U. S. 545; 7 Sup. Ct. 1; 30 
L. Ed. 257; United States v. Phil- 


S. 113; 8 Sup. Ct. 77; 31 L. Ed. 188; 
Lovejoy v. United States, 128 U. 8. 
171; 9 Sup. Ct. 57; 32 L. Ed. 389; 
Simmons v. United States, 142 U. 8. 
148, 155; 12 Sup. Ct. 171; 35 L. Ed. 
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criticism it received was from justices themselves, both those of the 
Appellate Division and those in the courts of first instance who admin- 
ister the system. They said that if there was any way by which 
patronage, so called, of this kind could be withdrawn from the judicial | 
functions they would welcome it. And aside from the question of 
patronage, the system had become very burdensome. 

The Commissioners say that they condemn the system not only 
because they believe the court should be relieved from the unpleasant 
influences that attend it, ‘* but because it is essentially unjust in that it 
requires one class of litigants to pay the expense of the trial forced 
npon them by law, while all other classes of litigants have a judge 
furnished to them at the expense of the State.’”” The remedy 
suggested by the commission is the appointment of Supreme Court 
Commissioners who would have the same functions as referees, and 
otherwise assume a part of the work of the court, and thus relieve the 
congestion of the calendars. 


AnecpoTEs or AN Ir1sH Soticrror. — The Law Times (London) pro- . 
duces the following anecdotes of an Irish solicitor: The Jate Mr. 
Michael McCartan had a fine store of anecdote resulting from his ex- 
periences as a solicitor in County Down, and no one could tell a story 
or describe a character with better effect than the late member for the 
south division of that county. On one occasion he was defending a 
man named M’Gladdery at petty sessions, who was charged by the 
police with owning a dog for which he had no license. The evidence 
was as clear as daylight, and the justices had no option but to impose 
a fine. Just as they were announcing their intention of doing so, a 
man rose up in the body of the court — arough-looking customer with 
a hairy rabbit-skin cap in his hand and the usual red muffler round his 
neck — and said: ‘‘ Yir ’Anner, yir finin’ the wrong man entirely. That 
dog belongs to my brother-in-law, and this man that yir finin’ is my 
father-in-law. But rather than inform on the husband iv my only sis- 
ter I’ll pay the fine myself.’’ He then put his hand in his pocket with 
a great show of eagerness. The justices called him into the witness- 
box and examined him; but he stuck tenaciously to the story that the 
man in the dock was his father-in-law and that the owner of the dog 
was his brother-in-law. The justices were so impressed by the man’s 
earnestness and apparent candor that they changed their minds and 
inflicted no fine on M’Gladdery. After the case was over, Mr. Mc- 
Cartan, who had; witnessed the unexpected episode in a state of amaze- 
ment, asked his client, M’Gladdery, privately what. was the real meaning 
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of the witness’ evidence. ‘* Well, yesee, sir,’’ said M’Gladdery, ‘* the 
man wuz tellin’ the honest truth. About five years ago he married my 
daughter; so l’m his father-in-law, true enough. Last year my poor 
wife died, and in October last I wuz married a second time — to his 
sister; so ye see I’m his brother-in-law as well. ‘That’s God’s truth, 
sir.’ Mr. McCartan had some amusing experiences in the Land Com- 
mission Court, where he had an exceedingly large practice — perhaps 
larger than that of any other solicitor in Ulster. After the Land Law 
Act 1881 was passed, the principles on which fair rents were fixed were 
exceedingly ill-defined, and popular knowledge on the subject was very 
hazy. The tenant’s object was — and is—to give evidence as to the 
state of his land of as depreciatory a character as possible; while the 
landlord invariably praised the land up to the skies. On one occasion 
Mr. McCartan appeared for a tenant who stated that he had got the 
farm from his father twenty years before. ‘‘ Is it as big now as it was 
then?’’ asked the solicitor. ‘‘Troth an’ it’s not half the size, yir’ 
Anner; an’ if I live there twenty years more there won’t be an inch iv 
it left.” This was such an extraordinary statement that the court 
interposed and asked the witness what he meant. ‘*‘ Well,’’ said the 
witness, ‘‘ I’m on my solemn oath, and it’s the truth I’m tellin’ ye. 

The river runs clean through my wee farm, and it hiz been carryin’ it 
- off, bit} by bit, since my father’s time. An’ when the floods come, 
sometimes I see a whole perch or two iv it skitin’ off before my eyes. 
That’s why I say there’ll soon be none iv it left.”’ Having paved the 
way by this introductory statement, this witness then was asked the 
invariable question: ‘‘ Under the circumstances, then, what would you 
say would be a fair rent for the farm?’’ Now I want t’ tell the truth,”’ 
answered the witness. ‘‘ That’s what ye want, I know. An’ I’d be 
perjurin’ myself entirely if I said the land wuz wortha ha’penny. Aw, 
no, yer’ Anner.’’ 


De ay or Justice 1n New York City. — The recent commission, ap- 
pointed to investigate the subject of the law’s delay in the State of 
New York, referring to the delay of justice in New York City says: — 


“We should be between five and six years behind-hand now instead of three 
years if the calendars had not been reduced at the average rate of 1,000 a year 
on making up new Trial Term calendars every two years, and perhaps 500 a year 
permanently dropped on the call and day calendars. Without this aid the New 
YorkjTrial Term would now be in an utterly helpless condition of congestion. 

‘The situation thus disclosed,’ continue the Commissioners, “is of the 
gravest character. The authority of the courts is seriously impaired by their 
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inability to render speedy justice, and they must accordingly suffer a loss of 
respect from the people who maintain them. ‘Justice delayed is justice de- 
nied,’ is a maxim of universal appreciation, and the indifference of any people 
to injustice marks the period of their decadence. 

“ The immediate consequences of such a dilatory system of judicature are 
the withdrawal of commercial controversies from the courts in a large meas- 
ure, and the contraction of credits which may not be legally enforced within a 
reasonable time. Justice Gaynor, speaking before the commission, said: ‘A 
commercial cause cannot live more than three months; in three years it is dead 
as a door nail. It has got to be tried speedily or it never will be tred.’ 

‘Tt Is not surprising that the commercial lawyer of a few decades ago is 
seldom seen in the trial terms of the courts to-day; they can afford him no 
practical relief in the great majority of cases. Such a dilatory system always 
begets a want of preparation on the part of the bar, and fosters the growth of 
references and arbitration which partake of the general slothfulness of the 
whole system and in turn ‘ out-Herod’ it.”—New York Times. 


Tue DeatH Penalty IN THE States. — The Law Times 
(London) says: — 


The fact that the death penalty for murder has been restored in Colorado 
and Iowa is of particular interest to lawyers concerned in the administration 
of the criminal law in these countries, having regard to the widely different 
views held by the members of the judiciary as to the expediency of capital pun- 
ishment. Lord Russell of Killowen was avowedly opposed to it, and the late 
Lord Morris, who had been a judge in Ireland for two-and-twenty years on 
the common law side, gloried in the circumstance that he had only passed the 
death sentence on three occasions, the extreme penalty in each case having 
been commuted. Both in Colorado and in lowa the imprisonment for life ex- 
periment resulted in a largely increased list of homicides. There are now, it 
is stated, four States only of the United Statestin whichjthe death penalty is 
not inflicted — Wisconsin, Michigan, Maine, and Rhode Island. 


Equality AND THE Bootstack.—The American Lawyer (New 
York) thus discourses under this caption: ‘*One day a law-maker who 
had nothing particular to do and was anxious to pose as a friend of the 
‘ peepul’ introduced an act providing that every individual, irrespect- 
ive of race, creed or previous condition of servitude, should have equal 
rights to reception and entertainment at inns, restaurants, hotels, eat- 
ing houses, bath houses, barber shops, and ‘all other places of pub- 
lic accommodation or amusement.’ This was just the sort of a law 
that would take immensely with individuals of the caliber of those 
whom we send each year to our legislative halls, and consequently it 
was duly placed upon the statute books, at least, such was the case in 
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New York and in some other Northern States. As a bid for the negro 
yote it stands second in absurdity only to a recent attempt to pension 
ex-slaves. However, it is a law and we are supposed to live up to it. 

Now, it seems that some time ago a certain Ethiopian gentleman 
applied to the defendant, a bootblack in the city of Rochester, for a 
‘shine,’ which said defendant emphatically refused. Thereupon suit 
was brought under the statute, to recover the penalty provided for such 
an atrocious infringement of plaintiff’s civil rights,’ and the Supreme 
Court held the plaintiff entitled to recover. The whole case, of course, 
hinged on whether a bootblack stand is a ‘ place of public accommoda- 
tion’ and the court appears to have extended the phrase to an unwar- 
ranted degree.’’ 


BREACH OF Promise oF MarriaGe Enpures: DAMAGE FOR SUCH 
Breach OF Promise CommMeNcep AFTER THE Lapse or TWENTY 
Yzars. — According to the New York Times the suit of Miss Caroline 
Smyth to recover $20,000 damages from Edward J. Greacen because 
he failed to keep his promise to make her his wife, which promise was 
made twenty-two years ago, will go to trial in the Supreme Court, the 
demurrer of Greacen having been overruled by Justice Bischoff yester- 
day. 

It was on May 21, 1882, Miss Smyth says, that Greacen promised 
her ‘‘ within a reasonable time.’’ She began her suit in the spring of 
1902. Mr. Greacen based a demurrer on the plea that as Miss Smyth 
was presumably of marriageable age in 1882, when the alleged promise 
was made, she should have made her demand for specific performance 
somewhat sooner than 1902. 

Justice Bischoff holds that the demurrer was not well founded. Had 
the contract of marriage, he says, fixed a particular day for the cere- 
mony, the defendant’s refusal to marry on that day might have pre- 
cluded her later demand for performance. But as no specific time was 
fixed, her readiness to perform at any and all times may be deemed to 
have continued as she alleges. 


An View or tHe Best Metuop or Lecat Epucation. — 
The Law Journal (London) says: ‘‘ The Attorney-General’s scheme for 
the establishment of a great school of law is, as Mr. Justice Farwell 
said, magnificent. A legal university in which not only the various 
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XUM 


924 38 AMERICAN LAW REVIEW. 
branches of English law, but also the different laws administered 
throughout the empire, shall be systematically and scientifically taught 
is a project so imperial in its magnitude that it appeals irresistibly to the 
imagination. We shall be surprised, however, if Sir Robert Finlay 
succeeds where both Lord Selborne and Lord Russell of Killowen failed, 
It is obvious that 100,000/. — the sum available from the sale of New 
Inn and Clifford’s Inn — is not sufficient to establish such a school ag 
the Attorney-General contemplates. The scheme is impossible, indeed, 
without the co-operation of the Inns of Court and the [Incorporated Law 
Society, and they must be very sanguine who believe that these bodies 
will readily give their financial support to it.. The details of the 
Attorney-General’s scheme have, of course, yet to be settled. If he 
proposes, as Lord Selborne proposed; that the Inns of Court and the 
Incorporated Law Society should abandon their present control over 
the educational machinery of their respective branches of the profes- 
sion, he will, we imagine, find that he has undertaken a very difficult 
task. 

‘* Nearly all the advocates of the institution of a legal university are 
guilty of exaggerating the uses of lectures. The Times, for instance, 


goes the length of saying that ‘if an English lawyer would, in these . 


days, learn his business, he must go to Harvard,’ where, of course, an 
English lawyer, however much he might become acquainted with the 
history and principles of English law, would learn nothing of the kind. 
It is the fashion of the day, as it was in Dr. Johnson’s, to believe that 
everything can be taught in lectures. The real training ground for the 
lawyer is a solicitor’s office, or a barrister’s chambers, and the various 
courts of law. Ifthe English law were wholly a matter of theory — 
if it were really the science which certain non-practicing members of 
the profession are fond of claiming it to be — it might easily be taugbt 
at Harvard. Legal education has, however, a much larger practical 
than theoretical side. Its object is the production not only of learned 
jurists but of skillful advocates and capable advisers. ‘These are ele- 
mentary facts which amid all this talk of the systematic and scientific 
teaching of law seem to be in some danger of being overlooked.”’ 


_ Contrast Between Doties or Atrorner-GENERAL OF THE UNITED 
STATES AND THOSE OF THE Law OFFicerRs oF THE British Crown. — 
The Westminster Gazette last week, in an account of the duties apper- 
taining to the office of the Attorney-General of the United States of 
America, remarked that his opinions on questions involving matters of 
law submitted to him in relation to public affairs are from time to time 
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printed and published as State papers. In this respect the constitu- 
tional practice of the United States presents, we venture to think, 
favorable contrast with the practice of thiscountry. ‘‘ The opinions,’’ 
writes Mr. Bryce, ‘‘ of the United States Attorney-Gener«! are fre- 
quently published officially as a justification of the President’s conduct, 
and an indication of the view which the executive takes of its legal po- 
sition and duties in a pending matter.’’ Mr. Bryce adds in a footnote 
the following words: ‘‘ Another variation from the pr-ctice of England, 
where the opinions of the law officers of the Crown are always treated 
as confidential.’’' The treatment as confidential documents of the 
opinions of the law officers of the Crown was subject to severe criticism 
in discussion in Supply in the House of Commons on the 26th April, 
1901, when the advice tendered by them with reference to the decla- 
ration made by the king at the time of his accession of disbelief in cer- 
tain dogmas of the Roman Catholic faith, and their advice given to the 
government that the South African Chartered Company was not liable 
to the British Government for payment of the indemnity in respect of 
the Jameson raid, for which the company was admittedly liable to the 
government of the late South African Republic, were ruled by the chair 
to be beyond the sphere of parliamentary criticism. Mr. Balfour, then 
speaking as First Lord of the Treasury, thus enunciated the practice 
on this subject: ‘‘ It is absolutely impossible under our existing system 
to challenge any particular legal advice given by the Attorney-General, 
because the opinions of the law officers had invariably been treated as 
confidential documents, and were never laid on the table of the House 
under any circumstances. The law officers had no control over the 
legal action of the Government. A minister might go anywhere he 
liked for his law. He went to the law officers because he thought he 
would get better law from them than he would get elsewhere. If the 
House wanted to challenge the conduct of the ministers who had fol- 
lowed the advice of the law officers, they would do so on the votes of 
these ministers.’” The withholding from the public of the legal opin- 
ions given to the Government is a serious loss to the body of our juris- 
prudence, to which these opinions would form a valuable contribution, 
as some of them which have from time to time seen the light, notably 
those contained in the standard work of the late Mr. William Forsyth, 
Q. C., Cases and Opinions on Constitutional Law, and the opinions to 
which reference is made by Sir Fitzjames Stephen*® abundantly 
prove. — Law Times (London). 


2 See History of the Criminal Law 
of England, Vol. 1, pp. 207-214. 


1 Bryce’s American Commonwealth, 
Vol. 1, p. 117. 
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How tHE Unitep States Supreme Court Drsposes or Caszs jg 
told by Mr. Justice David J. Brewer: — 


Not infrequently complaints are made of the dilatoriness of the Supreme 

Court, and it is undoubtedly true that it does not dispose of so many cases, 
or with so great rapidity, as other appellate courts, but in no court are the 
questions presented of mure far-reaching importance, and in none, there- 
fore, is the duty greater of care and thoroughness in examivation and con- 
sideration. The manner in which basiness is transacted indicates the efforts 
to secure such care and consideration. 

In addition to hearing the oral arguments of counsel, each jusiice, dur- 
ing the arguments, and thereafter at his home, has a printed copy of all 
briefs and the entire record of the case. Saturday of each week is the day 
of conference —the day on which no open sessions are held — and at that 
conference the cases which have been argued or submitted are called by the 
chief justice and discussed. Such discussion is free and full. Each justice 
is expected to have examined the record and the briefs and to be prepared 
to express his individual opinion. In important cases the discussion is no 
infrequently continued from week to week. 

After it has been discussed as fully as any one desires, the roll is called 
by the chief justice, and a vote taken on affirming or reversing. Saturday 
night, after the conference is over, the chief justice assigns the cases that 
have been decided to the different justices for opinions. No one knows in 
what case he may be called upon to prepare the opinion until it has been 
decided. 

Thereafter the justice receiving a case writes an opinion in accordance 
with the views of the majority, as expressed in the conference, supportiyg 
it by such arguments and citations of authority as seems to him necessary, 
and sends the opinion thus written to the printer. Nine copies are struck 
off, and copy a sent to each justice. 

Suggestions, objections and criticisms ofall kinds are returned by the other 
justices to the writer of the opinion. Often the number of suggestions and 
criticisms is so great that the opinion is rewritten, and copies thereof are 
printed and circulated. Thereafter the case is called up again in conference, 
and the opinion, with the criticisms and objections, is discussed, and those 
criticisms and objections are approved or voted down by the majority. Not 
until after this, is the opinion ready for announcement. 

It will be seen, therefore, that every case is carefully sifted before the de- 
cision is made public. And while it would be absurd to claim infallibility, for 
that does not belong to human tribunals, it may safely be said that there are 
few, if any, tribunals in the world in which greater care is taken to secure an 
absolutely just and right conclusion. It is not strange, therefore, that when a 

case has passed through such handling the opinions of the justices are quite 
firmly fixed, and it is not often that they are convinced of erroror mistake; thus 
petitions for rehearing are seldom sustained. 
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Tue Ricut To Apopr any Name One Preases.— On this subject the 
Law Journal (London) says : — ; 


From the new number of the Journal of the Society of Comparative Legis- 
lation we learn that in Sweden the right to assume a new family name, pro- 
vided the requisite permission from the proper authorities is obtained, has 
been conceded by aroyal ordinance. On this, as on 80 many other subjects, 
our law differs materially from that of most foreign States; English law per- 
mitting a man to use any name he likes to adopt — trade names, of course, are 
excepted — and without requiring any formal step to be taken to effectuate 
this. In France, Government permission to use a new surname is necessary. 
In Germany, the improper assumption of a name may give rise to an action in 
the nature of an injunction by anyone injured thereby; here, again, is a point 
of difference between continental law and our own, for English law, as was 
laid down by Lord Chelmsford in Du Boulay v. Du Boulay,! does not recognize 
the absolute right of a person to a particular name to the extent of entitling him 
to prevent its assumption by another. This principle of our law was also en- 
. forced in the more recent case of Cowley v. Cowley,? where it was decided by 
the House of Lords that Countess Cowley, who had obtained a divorce from the 
Earl and had afterwards married a commoner, could not be restrained from the 
use of the title she had borne as the wife of the Earl. Under the German Code 
this matter of the name to be borne by a woman after a divorce is defined by 
section 1577. By that section the woman is given various options in the matter; 
she can retain the husband’s name, or she can retake her family name, or, if 
she had been previously married, sbe can take the name she then bore. On the 
other hand, if on divorce the wife is pronounced to be the only guilty party, 
the husband can have her restrained from using his name. A good deal is to 
be said for this rule. : 


Compexiine Savaces To Marry. — The following choice bit of news 
was telegraphed to the press from Washington, D. C: — 


When Rear Admiral Leary was at Guam, where he “‘ reigned” for two years 
as Governor, he did many novel and peculiar things by virtue of his unique 
powers and prerogatives. One of the most famous deeds was to command all 
the natives who were living in a state of nature with their female companions 
to come into headquarters and be married. In a single week one of the naval 
Officers attached to the Governor’s staff united 130 pairs of savages in wedlock, 
greatly to their delight, and, no doubt, also vastly to their subsequent moral 
improvement. 


In view of the foregoing, it may be asked from what statute or other 
source, a naval officer, even if he is a chaplain, and hence aclergyman, 
gets jurisdiction to solemnize marriage? It should seem that such a 
marriage, unless sanctioned by some statute enacted by Admiral Leary, 
in his legislative capacity, would be no better than living in a state of 
nature, — certainly no better for practical purposes. 


1 L. Rep. 2 P.C. 441. 2 85 L. T. Rep. 254; (1901) A. C. 450. 
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Ciuss anp THE LiaBiity or MempBers.—The judgment of the 
Judicial Committee in Wise v. The Perpetual Trust conveys a salutary . 
warning to persons engaged in the working and management of clubs, 
The club in question was the ‘‘ Cercle Frangis’’ of Sydney, and its mem- 
bers, thinking it needed larger accommodation, resolved to leave the 
matter to the president and two or three others, who were appointed 
trustees, and took a ten years’ lease of certain premises, at a rent of 
5551. a year. The club lasted about three years, when it was dissolved, 
and the premises became a sort of ‘‘ white elephant,’’ and as P. was the 
only solvent member of the trustees the burden of maintenance fell on 
him, and had cost him in fact 2,350/., with further liability in prospect. 
Under these circumstances, it was not unnatural that P. should set up 
the doctrine of a trustee’s right to indemnity. This doctrine follows a 
trust like its shadow: it is a stipulation implied, as a rule, from accept- 
ance of the office of trustee. But the implication may, under particular 
circumstances, be displaced, and the Judicial Committee, in Wise v. 
The Perpetual Trust, held — unfortunately for the trustee — that it was 
displaced by the circumstances of that case, because there was a tacit 
understanding —as no one knew better than the trustees —that no | 
member of the club should be liable for more than the amount of his 
subscription. The moral derivable from the case is the obvious one of 
caution. Trustees who run these risks must exact an express indemaity 
or some security. Twenty or thirty years ago the same sort of question 
was constantly arising in England in connection with clubs which were 
_ not proprietary, but loosely organized with a general committee of 
management. To-day this sort of club is rapidly disappearing and is 
being replaced by clubs constituted as companies under section 23 of 
the Companies Act, 1867, without the use of the word ‘‘ Limited,’’ and 
limited by guarantee. All the advantages of incorporation are thus 
secured, and the only liability beyond that of the annual subscription 
attaching to membership is a nominal guarantee of, say, one shilling, 
payable in the event of the company being wound up. The current 
subscriptions furnish the revenue for carrying on the club, but there is 
nothing to prevent the directors, if more money is wanted, raising it on 
debentures. Nothing, in fact, could be simpler or more effective than 
this form of constitution, and the only expense — beyond preparing the 
memorandum and articles — is the five-guinea fee to the Board of Trade 
for settling the documents. — E. M., Law Journal (London). 


Tue CLERGYMAN AND THE Lawyer. — At a dinner party the other 
evening a well-known minister sat opposite one of the leading legal 
lights of Washington. During a lull which often occurs on such 
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occasions, the minister casually asked the jurist what he thought would 
be the outcome of Mayor Harrison’s arrest in Chicago in connection 
with the Iroquois Theater disaster. 

‘*T can’t express an opinion without a retainer,’ promptly replied 
the lawyer. 

‘* Ah!’ exclaimed the dominie, ‘‘I left my pocketbook at home.’’ 

‘¢]T left my opinion at home,’’ was the quick response. 

‘*I don’t believe you have any opinion, anyhow,”’ said the minister. 

‘« T don’t believe you have any pocketbook,”’ was the final rejoinder, 
and then everybody laughed. 

‘‘T am reminded,’’ said the lawyer, ‘‘ of a retort courteous that 
rather knocked me outin court one day. I made aremark which rather 
nettled the opposing counsel, and he replied, looking intently at my 
rather conspicuous bald head, ‘That is a very bald statement,’ with 
the accent on the bald. 

‘** Well,’ said I,‘ my barber remarked yesterday that some men 
_ have hair and some have brains,’ and then I looked pityingly at his 

heavy mane. 

‘** Yes,’ was the quick reply, ‘ and some men have neither,’ and he 
looked me right in the eye.”” — Washington Star. 


A Wire Beater Gets Five Years. — There was an unusual scene the 
other day in the County Court of King’s County (Brooklyn), New 
York, when Judge Aspinall sentenced to the full legal limit of imprison- 
ment Edward Gaffney, an habitual wife beater. The court room was 
crowded, and when the judge pronounced sentence there was an out- 
break of handclapping, which was sternly checked by the judge. 

Gaffney was arrested last month for beating his wife. District 
Attorney Clarke looked up the man’s record and found that he had 
been in jail eleven times for ill-treating his wife. Because of his 
record and the story told by his wife Judge Aspinall decided to give 
the man the limit of punishment under the law. = 

‘*T don’t know that I ever sentenced a man before with entire 
pleasure, but I certainly do you,’’ said the judge. ‘‘ The sentence of 
this court is that you go to Sing Sing for a term of five years and pay 
a fine of $1,000, and that in default of payment you serve one day for 
every dollar of the fine. When you come out of prison I advise you to 
keep away from Brooklyn, for you will be sent away as an habitual 
criminal if you come here again.’’ — New York Times. 

VOL. XXXVIII. 59 
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Jupees WxHo Drank. — The Law Times (London), says: — 


Mr. Balfour’s tribute, in his speech on Wednesday in Jast week on the second 
reading of the Licensing Bil), to the change of drinking habits among the richer 
classes can be justified by a glance at the pastin legalannals. Without refer- 
ence to the gross intemperance of Jeffreys and of Scroggs, Lord Campbell 
described a chief justice of a later period as denourcing the Pretender in 
sober moments, but when intoxicated, as he nightly was, drinking to his pros- 
perity; while the biographers of Lord Eldon record that he usually drank two 
bottles of port, three when his brother — Lord Stowell — dined with him, and 
often four. Daniel O’Conneli used to relate that a Mr. Justice Boyd, who was 
a judge of the Irish Court of King’s Bench in the last decade of the eighteenth 
century, and before whom he had practiced, always kept a supply of brandy in 

-court upon the desk before him in an inkstand of peculiar make. He used to 
lean his arm upon the desk, bob down his. head, and steal a hurried sip from 
time to time through a quiil that lay among the pens, a maneuver wiich he 
flattered himself escaped observation. A newspaper, in praising the humanity 
of Judge Boyd, said that when passing sentence of death ‘‘he never failed to 
have a drop in his eye.’’ 


PREMIER BALFOUR ON THE Mongor Doctrine. —The following is 
an extract from a speech some time since delivered by the British Prime * 
Minister at Liverpool: — 


Now let those who think that we have unnecessarily or recklessly done any- 
thing to touch the susceptibilities of that great English-speaking republic 
“remember that the government of the United States of America have from the 
beginning been taken into our confidence with regard to every stage of this 
dispute. [Cheers.] We have had no secrets from them, we desire to have no 
secrets from them. [Hear, hear.] There really has been no stage of the whole 
proceedings in which we should not gladly have welcomed the assistance of the 
President of the United States as arbitrator upon the question in dispute. 
(Hear, hear.] Is it not rather absurd when these things are stated to suppose 
that we have shown ourselves reckless or indifferent to the public opinion of 
the United States? We know that that public opinion is naturally sensitive 
upon what is known as the Monrce doctrine. But the Monroe doctrine has no 
enemies in this country that I know of. [Cheers.] We welcome any increase 
of the influence of the United States of America upon the great Western Hem- 
isphere. [Hear, hear.] We desire no colonization, we desire no alteration in 
the balance of power, we desire no acquisition of territory. [Hear, hear.] 
We have not the slightest intention of interfering with the mode of government 
of any portion of that continent. [Cheers.] The Monroe doctrine, therefore, 
is really not in the question at all. [Hear,hear.] I go further, and I say that, 
so far as I am concerned, [ believe it would bea great gain to civilization if the 
United States of America were more actively to interest themselves in making 
arrangements by which these constantly recurring difficulties between European 
Powers and ce1tain States in South America could be avoided. They are diffi- 
culties which are constantly recurring, but they cannot be avoided. Iam afraid 
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Lord Rosebery himself got into one of them, and one of his predecessors. As 
long as the canons or international relations which prevail between the great 
European powers and the United States of America are not followed in South 
America these things will occur; and the United States of America can perform 
no greater task in the cause of civilization than by doing their best to see that 
international law is observed, and by upholding al] that the European Powers 
and the United States have recognized as the admitted principles of interna- 
tional comity. The idea that we have ever by our action shown ourselves in- 
sensible to their susceptibilities or that we have not been anxious if possible to 
work with them or to show them our whole hand — let that idea be absolutely 
dismissed. [Hear, hear. ] 


Cause or DeatH: Snoormnc or Bricut’s Disease. —A certain 
Texan not long ago found it essential to his happiness, as Texans 
sometimes do, to shoot one of his neighbors. The bullet went into the 
neighbor’s elbow and inflicted a wound that in ordinary circumstances 
would have been considered trifling, especially in Texas, but, as it 
happened, the neighbor wes suffering from Bright’s disease, and he died 
from the effects of the anaesthetic administered by the surgeon who 
extracted the bullet. The Texan who did the shooting was brought to 
trial, and he contended, or his lawyers did for him, that he wasn’t guilty 
of anything in particular — had merely been indiscreet — and that, as 
the wound inflicted was by no means necessarily fatal, and as the 
neighbor died of a malady in no way connected with or caused by the 
shot, the prisoner should be acquitted. The jurors admitted that this 
was a neat theory, but — they brought in a verdict of guilty. The 
lawyers, or perhaps it was the prisoner, not being content with this 
verdict, carried the pretty theory to the Court of Criminal Appeals and 
presented it again with such hopefulness as they could command. The 
higher court sustained the lower one, however, holding that ‘‘ though 
the injury causing death might not have proved fatal under other cir- 
cumstances, yet if said injury were the cause of death, without it 
appearing that there had been gross neglect or improper treatment of 
the person injured, it is homicide.’’ This seems to settle it, at least 
for Texas, that great care must be taken even in the infliction of slight 
wounds. Thus will the gray monotony of life, and death, be increased, 
but perhaps it is as well, for it makes little real difference to a man 
whether he is killed by the entrance of a bullet into his anatomy or by 
its exit therefrom, and neither is exactly popular. Whether anything 
is to be done to, or for, the doctor who did the actual killing in this 
case is not disclosed in the information at hand, but no doubt he, too, 
has a pretty theory with which to explain his failure to look over and 
into his patient before beginning to cut him up.-—- New York Times. 
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ConvenTIONAL Crimes. — Are we coming to look upon wrong-doing 
with complacence if it be accomplished ‘‘ decently and in order? ”’ 
Will we in time come to praise, or even reward, the skillful embezzler, 
briber or extorter, if only he be skillful enough? Is crime any the less 
to be condoned because respectable and decorous, or any the more to 
be condemned because vulgar and blundering? Is artistic robbery less 
offensive to the law and to society then bungling performances of the 
novice? 

There are late indications that these interrogatories are to be answered 
in the affirmative. The no'ion has long prevailed, and not without some 
justification, that while the petty thief almost invariably gets caught 
and suffers punishment, the man who rises to the dignity of grand lar- 
ceny, if only he steals enough, possibly may gofree. But until recently 
we have spoken of a thief only as a thief, of a briber as a briber, of an 
embezz'er as an embezzler, of an extorter as an extorter. It hasn’t made 
any difference in the common parlance of the case whether the stealing, 
the bribing, the embezzling or the extorting was done skillfully or 
blunderingly. Now, however, thanks to the elastic conscience of the 
Missouri courts and the performances of that histrionic young man, 
District Attorney Jerome of New York, we are developing a faculty for - 
discriminating in such matters, and hereafter when crimes are referred 
to it will be proper to designate whether respectable or otherwise. 

A few months ago a Missouri court in palliation of the work of the 
St. Louis boodlers held that at most bribery is but a ‘‘ conventional 
crime,’’ and now, in the case of a New York labor leader arrested for 
extortion, Jerome says it seems that he committed ‘‘ an ordinary 
vulgar felony.’’ 

Aren't those nice distinctions? Let us not lose sight of them. It 
would be a shame hereafter to speak of crime without making clear 
where it strikes in the wide range from conventionality to vulgarity. 
It would be more than a shame, it would be an exhibition of gross 
ignorance. 

It remains to be noticed that while the ‘* conventional ’’ criminals of 
Missouri have almost uniformly escaped punishment, the ‘*‘ vulgar’’ 
felon of New York already has been indicted, and seems certainly on 
the road to Sing Sing, following in the path of that other unconventional 
criminal labor leader, Sam Parks. If New York labor leaders expect 
to extort money from contractors and retain their standing in society 
they must be more conventional about it ; they must study the methods 
of the Missouri boodlers. — Council Bluffs Nonpareil. 
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Inrants: Farure to Furnish Mepicat ATrenpance — Divine 
Heating — MispEMEANOR — ConsTITUTIONAL Law. — The Pierson case, 
which has been widely discussed in the public press, has been decided 
against the defendant by the New York Court of Appeals.!. The facts 
disclosed upon the trial are in substance as follows: The defendant and 
his wife had adopted a child in early infancy. In January, 1901, the 
child, a girl then sixteen and a half months old, contracted whooping 

- cough, which continaed to afflict her until about the 20th day of Febru- 
ary, at which time catarrhal pneumonia developed, resulting in death on 
the 23d day of February, 1901. The defendant testified that for about 
forty-eight hours before the child died he observed that her symptoms 
were of a dangerous character, and yet he did not send for or call a 
physician to treat her, although he was financially able todo so. His 
reason for not calling a physician was that he believed in Divine heal- 
ing, which could be accomplished by prayer. He stated that he belonged 
to the Christian Catholic Church of Chicago; that he did not believe in 
physicians, and his religious faith led him to believe that his child would 
recover in answer to prayer. He believed in disease, but believed that 
religion was a cure of disease. The indictment was brought under sec- 
tion 288 of the New York Penal Code, which provides that a person 
who willfully omits, without lawful excuse, to perform the duty imposed 
upon him by law, to furnish food or clothing, shelter or medical attend- 
ance to a minor, shall be guilty of a misdemeanor. ‘The defendant was 
convicted in the trial court. The Appellate Division reversed the ver- 
dict on the ground that the indictment did not contain an allegation 
that the case was one in which a regularly licensed and practicing phy- 
sician ought to have been called. The case involved a decision on four 
principal questions. First, on whom does the law impose the duty to 
furnish medical attendance? Second, at what period of the minor’s 
illness does the lawful duty begin? Third, What is meant by medical 

_ attendance? Fourth, Does the statute conflict with the constitutional 
provision which grants the free exercise and enjoyment of religious 

profession and worship? Each of these questions is discussed at 


1 People v. Pierson, (N.Y.), 68 N. E. Rep. 243; reversing s. c. 81 N.Y. Supp. 214. 


XUM 


934 . 38 AMERICAN LAW REVIEW. 


considerable length by Mr. Judge Haight, who writes the opinion of the 
Court of Appeals. The court holds that the phrase ‘‘a duty imposed 
by law ’’ as used in section 288 of the Penal Code has reference to per- 
sons designated by the common law and by the statute, as parents, 
guardians, or those who by adoption or otherwise have assumed the 
relation in loco parentis and the duty so to do is made obligatory on 
them by statute, though not required by the common law. The Cude 
does not contemplate the necessity of calling a physician for every 
trifling gomplaint with which a child may be afflicted, which in most 
instances may be overcome by the ordinary household nursing by 
members of the family ; that a reasonable amount of discretion is vested 
in parents charged with the duty of maintaining and bringing up infant 
children; and that the standard is at what time would an ordinarily 
prudent person, solicitous for the welfare of his child and anxious to 
promote its recovery, deem it necessary to call in the services of a 
physician. By the term ‘‘ medical attendance’’ required by the Code 
is meant the authorized medical attendance prescribed by statute, to 
wit, a regularly licensed physician. The constitutionality of the act is 
sustained. On this point the court says: — 


The remaining question which we deem it necessary to consider is the claim 


that the provision of the Code is violative of the provisions of the Constitu- 
tion,! which provides that ‘‘ the free exercise and enjoyment of religious pro- 
fession and worship, without discrimination or preference, shall forever be 
allowed in this State to all mankind; and no person shall be rendered incompe- 
tent to be a witness on account of his opinions on matters of religious belief; 
but the liberty of conscience hereby secured shall not be so construed as to ex- 
cuse acis of licentiousness, or justify practices inconsistent with the peace or 
safety of this State.’’ The peace and safety of the State involve the protection 
of the lives and health of its children, as well as the obedience of its laws. 
Full and free enjoyment of religious profession and worship is guaranteed, but 
acts which are not worship are not. A person cannot, under the guise of re- 
ligious belief, practice polygamy, and still be protected from our statutes con- 
stituting the crime of bigamy. He cannot, under the belief or profession of 
belief that he should be relieved from the care of children, be excused from 
punishment for slaying those who have been born to him. Children, when 
born into the world, are utterly helpless, having neither the power to care for, 
protect or maintain themselves. They are exposed to all the ills to which flesh 
is heir, and require careful nursing, and, at times, when danger is present, the 
help of an experienced physician. But the law of nature, as wel) as the com- 
mon law devolves upon the parents the duty of caring for their young in sick- 
ness and in health, and of doing whatever may be necessary for their care, 
maintenance and preservation, including medical attendance, if necessary; and 
the omission to do this is a public wrong, which the State, under its police 
powers, may prevent. 


1 Art. 1, § 3. 
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Sitting asa court of law for the purpose of construing and determining the 
meaning of statutes, we have nothing to do with the variances in religious 
beliefs. We place no limitation upou the power of the mind over the body, 
the power of faith to dispel disease, or the power of the Supreme Being to heal 
the sick. We merely declare the law as given us by the Legis!ature. 


NEGLIGENCE: Duty 1x Respect TO FirzarmMs — Dip Not Know THE 
Gun Was Loapep.— In Sullivan v. Creed' the Irish Court of Appeal 
considered the use and abuse of the loaded gun. The defendant one 
Sunday morning went out to shoot rabbits. Returning he left his gun 
loaded and on full cock standing against a fence, inside a stile, on a 
pathway leading to his house, where any one crossing the stile would 
necessarily see it. His son, a boy between fifteen and sixteen years of 
age, who was absent from home at the time, came along the road and 
turning in at the stile found the gun and carried it out to the road and 
called out to his companions who were on the road. He pointed the 
gun at them in play and it went off, seriously and perma- 
nently injuring one of them. The boy did not know the gun was 
loaded. Inasuit for damages against the defendant his contention was 
that the harm was caused by the intervening act of a third party old 
enough to be responsible for his actions. The Irish Court of Appeal 
held that as a matter of law there. was evidence sufficient to 
hold the defendant liable in damages. FitzGibbon, L. J., delivering 
judgment, in which the other judges concurred, said :— 


Was then the action of the boy so completely the sole cause of the injary by 
its independence that the defendant should not be liable? A long train of 
cases have established that leaving a dangerous thing in a place where there is 
a duty to be cautious creates responsibility for the reckless, and even criminal, 
acts of persons into whose hands it might be expected to fall because 
the person who gets it has a right to assume that it is in a 
reasonably safe condition. We have been pressed here that the 
boy deliberately pulled the trigger. This would make no difference, 
although there was no evidence of this. Was that misfortune within the 
scope of the defendant’s duty to guard against? The cases are very strong. 
In Dixon v. Bell,? the defendant had done .much more in the discharge of his 
duty. The defendant there had sent a servant girl forthe gun. He had told 
her it was loaded, and to get aman to'remove the priming. She had completely 
carried out his orders and laid down the gun, when she took it up again and 
it went off. He was held to be responsible, on the ground that he had not 
taken the amount of care which the law required him to take to secure the inoc- 
uousness of a dangerous weapon. In Lynch v. Nurdin,? it was pointed out 


1 87 Irish Law Times Reports, 254. * 5 M. & 8.98; 1 Starkie, 287. °1Q. B. 35. 
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that among the things to be guarded against was the not uncommon instinct of 
children to meddle with dangerous instruments. Lord Denman there illus- 
trates, his argument by putting the case of a man leaving a loaded gun ina 
playground where he might expect that the schoolboys might point it at one 
another. * * * In Englehart’s Case,! two servants were left in charge ofa 
cart, one of them being forbidden to drive. The boy who was forbidden to 
drive was left alone in charge of the cart by the other servant. He drove on 
and caused an accident, for which his master was held liable. The case of 
Williams v. £adie,? is the strongest case. A schoolmaster left a bottle of phos- 
phorus in a kitchen ina place where the schoolboys had no right to be. A 
boy finding the bottle, took the cork out, put a lighted match into the bottle, 
and then corked it. An explosion followed, and the schoolmaster was held 
liable for the consequence. The case of M’Dowell v. Great Western Ry. Co. 
was relied on by the defendant, but in that case the judges came to the conclu- 
sion that there was no original negligence on the part of the defendants. There 
is one old authority referred to in Foster’s Crown Law.4 Under the head of “ due 
caution,’’ he refers toa feported case of a man who found a pistol in the street, 
brought it home, and not believing it was loaded, pointed it at his wife, and 
killed her. This was ruled tobe manslaughter. The author says ‘‘ that this 
shows a remarkable thing that accidents of this lamentable kind generally fall 
upon nearest relations and friends. I haveno doubt whatever that there must 
be a verdict for the plaintiff in this case.’ 


Haseas Corpus: SENTENCE CHANGED By Ex Post Facto 
In rE Meptey, Petitioner.» — Medley was tried and convicted on 
September 24, 1899, for the crime of murder in the first degree, which 
crime was committed on May 13, 1889; on November 29, 1889, he was 
remanded to the custody of the sheriff, to be taken within twenty- 
four hours to the warden of the penitentiary and by him placed in soli- 
tary confinement until the fourth week of the month of December 
thereafter, and then, upon a day and hour to be designated by the 
warden, he should be taken from his place of confinement and hanged. 

The petitioner alleged that he was sentenced under the statute of 
Colorado, approved April 19, 1889, and which went into effect July 
19, 1889, and repealed all acts and parts of acts inconsistent therewith, 
without any saving clause; that the crime on account of which the 
sentence was passed was charged to have been committed and actually 
was committed on the 13th day of May, of the same year, and he enu- 
merated many variances between the statute under which he was tried, 
sentenced and convicted, and that in force at the time at which he 


1 [1897] 1 Q. B. 240. 4 P. 362. 
210T. L. R. 41. 5 134 U. S. 160. 
8 [1902] 1K. B. 618. 
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committed the crime, the most important of which was that the warden 
of the penitentiary shall keep the convict in solitary confinement until 
the infliction of the death penalty, the sct in force at the time of the 
commission of the crime containing no such provision. It was con- 
tended that the imposition of the punishment of solitary confinement 
pending the execution was, under the Constitution of the United States, 
an ex post facto law, and, therefore, void. 

ThetSupreme Court of the United States, speaking through that 
great judge, Mr. Justice Miller, reviewed, at length and with very great 
interest the early history of punishment by solitary confinement and 
priorjdecisions of the courts on the subject, and held that the law was 
ex post facto, and that the petitioner was entitled to his discharge ona 
writ of habeas corpus. The result was that Medley and another mur- 
derer, Savage, were, though found fuilty by a jury of murder in the 
first} degree, discharged from custody, there being no valid law in 
force under which they could be tried and convicted. 

Mr. Justice Brewer (with whom concurred Mr. Justice Bradley) 
dissented vigorously. His opinion, which points out the differences 
between the statute in force at the time the crime was committed and 
repealed, and that under which the petitioner was tried and convicted, 


is given in full, thus: — 


I dissent from the opinion and judgment as above declared. The substantial 
punishment imposed by each statute is death by hanging. The differences be- 
tween the two, as to the manner in which this sentence of death shall be carried 
into execution, are trifling. What are they? By the old law, execution must 
be within twenty-five days from the day of sentence. By the new, within 
twenty-eight days. By the old, confinement prior to execution was in the 
county jail. By -the new, in the penitentiary. By the old, the sheriff was the 
hangman. By the new, the warden. Under the old, no one had a right of ac- 
cess to the condemned except his counsel, though the sheriff might, in his dis- 
cretion, permit any one to see him. By the new, his attendants, counsel, 
physician, spiritual advisers and members of his family have a right of access, 
and no one else is permitted to see him. Undor the old, his confinement 
might be absolutely solitary, at the discretion of the sheriff, with but a single 
interpretation. Under the new, access is given to him asa matter of right, to 
all who ought to be permitted tosee him. True, access is subject to prison regu- 
lations; 80, in the jail, the single authorized access of counsel was subject to 
jail regulations. It is not to be assumed that either regulations would be un- 
reasonable, or operate to prevent access at any proper time. Surely, when all 
who have a right to see the condemned have a right of access, subject to the 
regulations of the prison, it seems a misnomer to call this “ solitary confine- 
ment,’’ in the harsh sense in which this phrase is sometimes used. All that is 
meant is, that a condemned murderer shall not be permitted to hold anything 
like a public reception; and that a gaping crowd shall be excluded from his 
presence. Again, by the old law, the sheriff fixes the hour within a prescribed 
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day. By the new, the warden fixes the hour and day within a named week, 
And these are all the differences which the court can find between the two 
statutes, worthy of mention. 

Was there ever a case in which the maximum, ‘‘ De minimus non curat lex,” 
had more just and wholesome application? Yet, on account of these differ- 


ences, a convicted murderer is to escape the death he deserves and be turned 
loose on society. 


Haseas Corpus: Execution or DeatH SeNTeNce AFTER Day Fixep 
BY SENTENCE HAS Passep—Srtort1 v. Massacausetrs.! — Storti, an 
Italian, was tried and convicted of murder, and sentenced to death by 
passing a current of electricity through him, the time fixed for the exe- 
cution being the week beginning April 7, 1901; on April 9, 1901, the 
Governor respited the execution of the sentence, the respite to expire 
May 11, 1901; the day before the respite expired, May 10, 1901, he 
presented a petition for a writ of habeas corpus to the Court of Suffolk 
County, Massachusetts, which was denied on May 11, 1901, and from 
such denial he appealed to the Supreme Court of the United States, 
which appeal was pending and undecided; on May 10, 1901, he also - 
filed in the Superior Court for Suffolk County a motion for a new trial, 
according to the statutes of Massachusetts, which motion was also 
pending and undecided, when, on May 23, 1901, he filed in the Circuit 
Court of the United States for the District of Massachusetts his peti- 
tion for a writ of habeas corpus. 

He alleged that the week appointed by the court for his execution 
having expired without the execution having taken place, and without 
having been lawfully respited by the Governor, his further detention 
was unlawful, and contrary to the first section of the Fourteenth Amend- 
ment of the Federal Constitution; also that his further detention was 
contrary to the provisions of the treaty between the United States and 
Italy, of date February 26, 1871; also that it was in violation of Section 
2 of Art. 6 of the Federal Constitution ; and again, the defendant having 
@ year, according to the laws of Massachusetts, within which to file a 
motion for a new trial, he could not be lawfully executed before the 
expiration of that period, otherwise he would be deprived of his life 
without due process of law and denied the equal protection-of the law, 
etc., etc. ; which petition was dismissed by the Circuit Court and an 
appeal was taken to the Supreme Court of the United States. 

Mr. Justice Brewer, in delivering the unanimous judgment of the 
court and dismissing the appeal, said: — 
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The grounds set forth in this position for a discharge by the Federal court 
of the petitioner from the custody of the warden are wholly without founda- 
tion, and the case is another of the numerous instances in which, as said by 
Mr. Chief Justice Fuller, in Creamer v. Washington State,) “applications for 
the writ have been made, and appeals taken from refusals to grant it, quite 
destitute of meritorious grounds, and operating only to delay the administra- 
tion of justice.”’ 

It is an attempt to substitute a writ of habeas corpus for a writ of error, and 
to review the proceedings in a criminal case in the State court by such collat- 
eral attack rather than by direct proceeding in error — something which this 
court has repeatedly said ought seldom to be done. See, among other cases, 
Baker v. Grice, Tinsley v. Anderson,? Markuson v. Boucher,’ Minnesota v. 
Brundage.‘ 

Many of the allegations in the petition are general and obscure, and it is not 
easy to determine therefrom in what particular the petitioner considers the pro- 
ceedings against him to be in conflict with the Federal Constitution or the 
treaty with Italy. 

Some of the matters presented involve only the construction of State stat- 
utes and should be determined by the courts of the State whose determination in 
respect thereto is binding upon this court. It must be borae in mind that 
under Section 763 of Rev. Stat. the jurisdiction of the Federal court to issue a 
writ of habeas corpus is limited to ‘‘the case of any person alleged to be 
restrained of his liberty in violation of the Constitution, or of any law or 
treaty of the United States,” and to cases arising under the laws of nations. 

As the petition presented no case entitling the petitioner to a discharge, as the 
grounds stated therein are absolutely frivolous, and as che result reached in 
the Circuit Court was in accordance with law and justice, the judgment is 
affirmed and it is further ordered that the mandate issue at once. 


CriminaL Law: Instructions— CHaRracTeR oF AccusEeD. —In 
the case of People v. Slawson,5 decided on June 30, 1903, by the 
Supreme Court of New York, Appellate Division, Third Department, 
the court held that in a criminal trial, in which accused introduced 
no evidence of good character, a charge that character is always in 
issue in a trial fora criminal offense, and a refusal to charge that char- 
acter was not an issue, was error. The court further held that such 
error was not cured by subsequent remarks to the effect that the jury 
might, in the absence of evidence as to character, presume that the 
character of the accused had been good. 

The defendant in this case was convicted of a crime and he appealed. 


1168 U. S. 124, 128. 3175 U.S. 184. 
2171 U. S. 101, 104, and cases 4180 U.S. 499. 
cited in the opinion. 5 83 N. Y. Supp. 107. 
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The judgment of conviction was reversed and a new trial granted. No 
evidence was offered by defendant tending to show good character, 
and no evidence tending to show general bad character was offered by 
the people. The defendant was a witness in his own behalf, and the 
testimony shows that he was a young man who used vile language, 
associated with young men of the same class, and lounged with them 
about drinking places and that he was accustomed to drink intoxicating 
liquors, and had on the day in question drank repeatedly. 

The opinion is written by Chase, J., and a part of it is as follows: — 


It is the privilege of the accused to put his character in issue or not. If 
he does, and offers evidence of good character, then the prosecution may give 
evidence to rebut or counteract it; but it‘is not competent for the govern- 
ment to give in proof the bad character of the defendant unless he first opens 
that line of inquiry by evidence of good character.! A prisoner on trial may 
show what his reputation is, and then the question is open to the prosecution, 
and for the jury to determine, like other controverted facts. But, if the pris- 
oner chooses to give no evidence on the subject, the jury are not at liberty to 
indulge in conjecture that his character is bad, in order to infer that he is 
guilty of the particular crime charged. Good character is a shield, which the 
prisoner may use, if he has it; but, if he is content to leave his character 
entirely out of the case, the jury are not thence to infer that it is bad. Under 
such circumstances, the general good character of the accused is hardly a 
subject to be considered by the jury, and they should determine the guilt or 
innocence of the accused upon the evidence before them, and wholly irre- 
spective of the question of general character.2 To admit evidence of bad 
character against the accused, it is necessary that he shall have already put 
his character clearly and expressly in issue.? 


A little further on the court say : — 


Where an accused becomes a witness in his own behalf he may be cross- 
examined, the same as any other witness, and his character for truth and 
veracity may be considered in determining the weight to be given to his testi- 
mony, and within the discretion of the trial court he may be asked as to specific 


facts which tend to discredit him, or to impeach his moral character as bear- 
ing upon credibility.4 


Evipence or TELEPHONE Conversation. —In McCarthy v. Peach® 
the Supreme Court of Massachusetts held that a plaintiff having testi- 
fied that he had a certain conversation with the defendant by telephone, 


1 Colby’s Criminal Law, Vol. 2, p- 3 Underhill on Criminal Evidence, 


205. § 78. 
2 People v. Bodine, 1 Denio, 281- 4Abbott’s Trial Brief (Crimina) 
314. 


Causes), § 396, et seq. 
5 186 Mass. 67. 
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a witness for the plaintiff may be allowed to testify what he heard 
the plaintiff say as a part of that conversation, although the witness 
had no personal knowledge that the plaintiff was talking with the de- 
fendant, or that he was talking to any one. Whether the conversation 
testified to by the plaintiff took place as alleged or was fictitious, is a 
question of fact for the jury. Mr. Justice Morton said: — 


We think that the evidence was rightly admitted. The analogies furnished 
by conversation between parties through an interpreter, and conversations in a 
loud tone by one party and a whisper by the other, are not altogether complete. 
In such cases a third party who testifies to more or less of the conversation, 
as the case may be, is inthe presence of the persons whose conversation he 
undertakes to repeat, and therefore has personal knowledge in respect to the 
parties to the conversation, though he may not hear or understand all that is 
said by the principals. In the present case the witness had no personal 
knowledge as to the identity of the other party to the alleged conversation or 
that there was any other party, or, if there was, that he heard what the plain- 
tiff said. It is not contended that the mere fact that the conversation 
was over a telephone rendered what the witness testified to be incompetent.! 
The evidence that was admitted cannot be regarded as hearsay evidence or 
declarations made by the plaintiff in his own interest, simply because the 
witness did not know of his own knowledge that the other party to the al- 
leged conversation was the defendant, or tbat there was any other party, or 
that the defendant heard what was said. If the alleged conversation took 
place, as the plaintiff testified that it did, then what the plaintiff said was ad- 
missible as a part of it. Whether it did take place as alleged or was fictitious 
was a question of fact for the jury. It could not be ruled as matter of law that 
there was no evidence of a conversation between the plaintiff and the defendant 
of which what was testified to by the witness constitutd a part 2 


MocrperR: CONCLUSIVENESS OF PRESUMPTION OF MALICE FROM USE 
or DeapLty Weapon Decrarep By — In State v. Gibson,® the 
Supreme Court of Oregon holds that a statute declaring that an intent 
to murder is conclusively presumed from the deliberate use of a deadly 
weapon causing death within a year is applicable only to cases where 
no circumstances of mitigation, justification, or excuse appear in evi- 
dence, while, where such circumstances appear, the presumption is a 
rebuttable one, and the question of the intent to murder then becomes 
a question for the jury, to be determined from the circumstances shown 
in evidence. The question arose chiefly on an exception of the follow- 


1 Lord Electric Co. v. Morrill, 178 Oskamp v. Gadsen, 35 Neb. 7; Wolfe v. 
Mass. 304. Missouri Pac. Railway, 97 Mo. 473. 

2 See Miles v. Andrews, 153 Ill. 262, 8 73 Pac. Rep. 333. 
267 ; Sullivan v. Kuykendall, 82 Ky. 483; 
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ing instructions given by the judge on the trial of an indictment for 
murder : — 


Certain presumptions of Jaw are conclusive. Under our statute the follow- 
ing presumptions of law are declared to be conclusive: (1) The intention to 
murder from the deliberate use of a deadly weapon, causing death within a 
year. (2) A malicious and guilty intent is presumed from the deliberate com- 
mission of an unlawful act for the purpose of injuring another. 


In the course of a very intelligent and learned opinion, Mr. Justice 
Wolverton, speaking of the statute, says :— 


The provision adopted by our statute that an intent to murder is conclu- 
sively presumed from the deliberate use of a deadly weapon probably comes 
from Mr. Greenleaf’s treatise on Evidence, wherein it is announced as a rule 
of law that ‘‘a sane man is conclusively presumed to contemplate the natural — 
and probable consequences of his own acts; and therefore the intent to mur- 
der is conclusively inferred from the deliberate use of a deadly weapon.” ! 
This text has been severely criticised as a logical non sequitur, and is not 
now regarded as sound.? ‘That a person intends the ordinary consequences 
of his voluntary act ’’ is, by our statute, made a disputable presumption, and 
to deduce from it a conclusive presumption of an intent to murder from the . 
deliberate use of a deadly weapon seems still more incongruous and illogical 
than Mr. Greenleaf’s deduction from his premise. But the Legislature has 
made the presumption conclusive and therefore indisputable, and it shouldbe . 
given that effect where applicable, unless contrary to naturaljustice. The doc- 
trine of the celebrated case of Commonwealth v. York,‘ reaffirmed in Common- 
wealth v. Webster,5 as interpreted by the distinguished jurist Chief Justice 
Shaw, in Commonwealth v. Hawkins,® is that, where the killing is proved to 
have been committed by the defendant, and nothing more is shown, the pre- 
sumption of law is that it was malicious, and an act of murder, but that it was 
inapplicable to that case, where the circumstances attending the homicide were 
fully shown by the evidence. Mr. Thompson states the doctrine thus: ‘‘ Where 
it is shown that a homicide was committed with a deadly weapon, and no cir- 
cumstances of mitigation, justification, or excuse appear, the law implies 
malice. The malice thus implied is that malice aforethought which is necees- 
sary to sustain an indictment for murder.” ? 


The learned judge also cited many other cases in support of the same 
view, among them, the decision of the Supreme Court of Mississippi, 
opinion by Mr. Justice Campbell, in Hawthorne v. State-® 


1 1 Greenl. Ev. (16th Ed.), 2 18. 5 5 Cush. 295, 309; 52 Am. Dec, 
2 2 Bish. Cr. Proc. (2d Ed.),§ 619; 711. 
Clem v. State, 31 Ind. 480, ® 3 Gray, 463. 
3 B. & C. Comp., § 788, subd. 3, 7 2 Thomp. Trials, § 2531. 
49 Metc. (Mass.), 93, 103; 43 Am. ® 58 Miss. 778, 787. 
Dec. 373. 
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CARRIER OF PassenGers: Raimway Carriers — Ricut or AcTION 
or PASSENGERS IN CONSEQUENCE OF HIS ARM Beinc StrRvUcK By A MaIL 
Poucu. — In the case of McCord v. Atlanta Air Line,' the Supreme 
Court of North Carolina rule the following propositions, as stated in the 
syllabus in the Southeastern Reporter : — 


1, Where a passenger on a train is injured by having his arm struck by a 
mai! pouch suspended by the side of the track, a presumption arises of the 
carrier’s negligence. 

2. Where, in an action by a passenger for an injury to his arm by being struck 
by a mail pouch hung twelve or thirteen inches from the side of the track there 
is evidence that the pouch hung twelve or thirteen inches from the side of the car, 
and that plaintiff’s hand did not project beyond the window sill more than four 
or five inches, and tbat only if the pouch were defectively hung could it swing 
towards the train so as to strike piaintiff’s arm, an instruction that if the mail 
crane was improperly constructed or improperly located, or the pouch improp- 
erly or insecurely hung thereon, so that the passing of the train caused it to 
vibrate toward the car or become unfastened, by reason of which it struck 
plaintiff’s hand, and if the jury find that if the pouch had been properly se- 
cured, it would not have so vibrated, then to find for plaintiff, if erroneous, is 
harmless, 

3. The mere fact that a passenger has his arm extended beyond the dead line 
of the window sill of a moving car does not bar a recovery for an injury from 
being struck by an external object. 


The opinion of the court is written by Mr. Chief Justice Clark. It 
is well reasoned and well buttressed by judicial authority. That there 
are not a few authorities opposed to this conclusion and which hold 
that for a passenger to suffer any portion of his body to protrude 
beyond the external plane of the car is negligence as matter of law, 
is confessed in the opinion. But in denouncing those decisions, the 
learned chief justice quotes from a recent work, as follows: — 


These outrageous decisions are tantamount to a license to railroad com- 
panies to construct their bridges and viaducts so as to leave a space of but 
three inches between them and the outer walls of the cars, notwithstanding 
the well-known habit of passengers of putting their elbows out to rest, er 
even putting their heads out for the purpose of observation. A doctrine so 
brutal is not deserving the least respect.? 


He further quotes the strong language of the author of the same 
work in denouncing one of those decisions: — 


The foregoing decision exhibits an obtuse brutality which is disgrace‘ul 
to civilized jurisprudence. They amount to a license to railway carriers of 


145 S. E. Rep. 1031. 2 8 Thomp Neg. (1902), § 2922. 
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passengers to erect the trusses of their bridges and the walls of their viaducts, 
and to leave cars standing upon their side tracks, so near to the outer walls of 
the passenger coaches when passing on their main tracks as to be brought in 
contact therewith by the usual oscillations, although by so doing the arms, 
and even the heads, of the passengers who are not more than ordinarily 
cautious, are taken 


Trust oF PersonaL Property By Parot.? — A married woman living 
apart from her husband made savings bank deposits in her name as 
trustee for her adopted son, and also in the joint names of herself and 
her adopted son subject to withdrawal by either or the survivor. The 
adopted son never knew ‘of the deposits until after her death. After 
retaining the savings bank books for about three years and making 
deposits in the accounts from time to time the depositor in contempla- 
tion of a surgical operation placed the books in the hands of a woman 
friend, with other similar books in a sealed package, accompanied by a 
request in writing that the books for her son should remain ‘ in trust” 
for his benefit and the fund be used, in the discretion of the trustee, 
for his clothing, education and expenses, and that if any balance 
remained it was to be paid to the son absolutely upon his marriage or, 
if his father died before him, such payment in the discretion of the 
trustee could be made before the son came of age. The depositor did 
not die from the operation but lived more than two years, during . 
which time, although once she made an examination of them, she left 
the books in the control and possession of the trustee, who continued 
to hold them until after the death of the depositor. It was held that 
these facts warranted a finding that an express trust was created, and 
that the delivery of the bank books was intended a donalio causa 
mortis. 


PoticemeN: Removine Nuisance FROM STREET — REIMBURSEMENT 
ror Expense — ConstituTionaL Law — Construction oF CHARTER. — 
The recent case of State v. The City of St. Louis presents a novel state 
of facts and evokes an amusing ‘‘ judicial effervescence ’’ on the part 
of Mr. Judge Marshall, who wrote the opinion of the court. A suit 
was instituted to enjoin the City of St. Louis, its auditor and treasurer, 
from paying a bill of $971.30 authorized by an ordinance entitled ‘** An 
Ordinance for the Relief of William Desmond.’’ It appears from the 
preamble of the ordinance that William Desmond was a policeman. 


1 [bid., § 2973. 5 State v. City of St. Louis, Mo., 
2 Peck v. Scofield, 186 Mass. 108. 73 S. W. Rep. 623. 
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That in July, 1892, a wild steer went ona ‘‘rampage’”’ through the 
streets of St. Louis, and that a number of citizens were shooting at said 
animal in an endeavor to stop him in his mad career and prevent acci- 
dents to persons on the streets. Desmond, acting under directions of 
his superior officer, blazed away at the steer from the window of 
police headquarters. The shot went wild and hit a boy. The 
record does not show what became of the steer. A suit for 
damages was brought against Desmond and judgment rendered 
against him. The ordinance in question was intended to re- 
imburse him for the judgment and costs which he was thus obliged 
to pay. ‘The Supreme Court of Missouri sustains the validity of 
the ordinance on the ground that the appropriation was not in the 
nature of a donation of public money to an individual, but an expense 
which had been incurred in a lawful attempt to remove a nuisance from 
the streets of the city; the officer’s act was bona fide and within the 
scope of his duties ; the indemnity was legaland proper. Judge Marshall 
says: — 


A mad steer running wild on the streets of a populous city is a nuisance on 
such streets. There was apparently, on hand, no gaily attired matadore, with 
red shawl and keen-edged sword to remove the animal with neatuess and dis- 
patch, nor was there a Bessie Mulhall to lasso and tie the steer with speed and 
grace. Under the circumstances, it was clearly the duty of the police to remove 
the nuisance. It does not appear from the record how it occurred that Des- 
mond hit the boy on the opposite side of the street while leaning out of the 
window and shooting at a steer in the street below him. It would not be con- 
tended that he made a “ buli’s-eye’’ on that shot. In fact such a remarkable 
exhibition of marksmanship could not be explained upon the theory that 


Many an arrow at random sent 
Hits a mark the archer little meant. 


It rather depends upon the precedent recorded inthe nursery rhyme 


He shot at a goose and hit the gander. 


In short, but for the fact that the verdict of the jury in the damage suit 
so declared, the idea that such a thing could happen would not have been 
tolerated. But, however it came about, it goes to show the state of discipline 
that exists in the force, and speaks volumes of praise to the spirit of obedience 
to orders that actuated Desmond; which in some degree at least compensates 
for the poor marksmanship displayed. * * * What he did, however, was 
done in the discharge of official duty and was necessary to the protection 
of life and to the removal of a nuisance. It was done by him as an officer 
and not an individual, nor for his individual profit. He incurred a liability 
while in the legitimate scope and discharge of his duty. 

The general rule of law is, that under such circumstances the municipal or 
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other public corporation has a right to indemnify an officer against loss, upon 
the ground that the officer was acting for the town or corporation when he 
became liable, 


Precatory Trust: Extrinsic Evipence AFFECTING WritTINGs — 
DECLARATIONS OF DeEcEAsED Persons. —In a recent Massachusetts 
case,’ a testatrix devised and bequeathed all her property to a certain 
nephew who had come to live with her and had taken care of her 
property for eleven years on a promise from her that she would give 
him by will the principal portion of her estate. After the gift to the 
nephew the will proceeded as follows: *‘ I make this disposition of my 
estate as I have heretofore expressed to my said nephew my desires 
concerning the division and disposition of my estate and I have full 
confidence that he will respect my wishes and will carry them out as 
far as possible. I request him to make testamentary disposition of 
such portion of my estate as may call for the same in his judgment. I 
understand this request has no legal effect, and rely wholly upon the 
confidence I have in my said nephew.’’ It was held, that the word 
‘* request’’ in the sentence last quoted did not refer merely to the word 


‘ request’ in the sentence immediately preceding, but that the sen- 


tence last quoted qualified also the sentence in which the testatrix 
expressed full confidence that her nephew would respect her wishes 
and carry them out so far as possible, and that in view of the relation 
of the parties no precatory trust was created. 
Evidence of the agreement of the testator under which the nephew 
acted is admissible as being a part of the relations existing between the 
testatrix and thenephew. Such evidence is admissible under a statute 
allowing the declarations of a deceased person in evidence as hearsay if 
the court finds that it was made in good faith before the commence- 
ment of the action and upon a personal knowledge of the declarant. 


Ramroaps: Conveyance or Rigut or Way — AppiTionaL SEzRVvI- 
To Erxct Pores— Damaces. — The 
Supreme Court of North Carolina has decided that the grant of a right 
of way to a railroad company carries with it the easement so far as rea- 
sonably necessary for the operation of the road, of a telegraph line, but 
does not authorize the erection and maintenance of a line of telegraph 
poles and wires for general commercial purposes.? The plaintiff 


2 George v. George, 186 Mass. 75. ® Hodges v. Western Union Tele- 


graph Company (N. C.), 45 S. Rep. 572 
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granted the defendant an easement in a strip of land 130 feet in width, 
that is to say, a free and perpetual right of entry, right of way and ease- 
ment at any and all times for the purpose of surveying, building, con- 
structing, operating, altering, improving and repairing the said line of 
railroad, its depots, station houses, warehouses, bridges and all neces- 
sary erections, and for all other purposes necessary and convenient for 
the use. operation, and business of said road, in, through and over said 
strip of land. Pursuant to this grant the company surveyed, located 
and built its road over and upon said strip of land and thereafter con- 
structed a telegraph line with one wire and small poles, to which 
another wire was afterwards added, both wires being used for railroad 
buisness only. ‘The railroad company without consent of the plain- 
tiff, and without offer or payment of additional compensation, 
granted to the Western Union Telegraph Company the right to 
occupy, maintain and operate a commercial telegraph line with such 
additional lines and wires as it might elect on and alung the railroad 
company’s right of way and upon any branches and extensions thereof. 
For this privilege the telegraph company paid to the railroad company 
the sum of $14.00 per mile, and thereafter by a supplemental contract 
the railroad company sold to the telegraph company its own line, poles, 
wires, instruments and all fixtures, reserving the use of one wire only 
with privilege of the use of a second upon giving six months notice. 
This conveyance was made in 1888. In 1889 the telegraph company 
built an entirely new line, with new poles, wires and fixtures. These 
poles were about 18 feet high with cross arms 10 feet in length, on 
which were strung a dozen or more wires. The original line was con- 
structed on the ditches along the side of the track or was so near them 
that they did not interfere with the cultivation of the plaintiff’s land ; 
but the new poles and line were located about 20 feet from the original 
line. The defendant admitted the entry upon and appropriation of the 
land, the fee to which was in the plaintiff, and sought to justify such 
entry and appropriation under the contract made with the railroad 
company. The trial court charged the jury that the defendant’s line 
constituted an additional burden on the plaintiff’s land for which the 
plaintiff was entitled to just compensation, and that they should assess 
permanent damages caused by the erection of theline. The jury found 
for the plaintiff and the verdict is sustained by the Supreme Court in 
an able opinion written by Mr. Justice Connor. The cu.ri says: — 


The uncontradicted testimony shows that in 1888 the railroad company, 
abandoning all idea of joint ownership or joint operation of the telegraph line, 
conveys, assigns, and sets over to defendant company, in consideration of a 
sum of money named therein and of certain covenants and agreements con- 
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tained in the contract, all of the poles and wires upon such right of way be- 
tween Wi'son and Fayetteville, N. C. Thereafter, in 1889, the defendant 
company erects upon the right of way an entirely new line, placing its poles — 
much larger than those used by the railroad company — about 20 feet from the 
original line, and p!acing upon those poles cross-arms about 10 feet long, with 
eight or ten pew wires. It is evident that from the position of the poles, the 
size of them, and the large number of the wires used, that no such line is rea- 
sonably necessary for the enjoyment of the easement granted to the railroad 
company. Wecan put no such construction upon the deed of March, 1888. It 
was a sale of the property in the poles and wires, and an attempt to confer 
upon the defendant company a right to erect and maintain a line of telegraph 
ples and wires for general commercial purposes in connection with its line 
through this and other States. We cannot construe this into a reasonable use 
for the easement granted by the plaintiffs to the railroad company, but as an 
additional burden placed upon the plaintiff’s land. It is clear that the railroad 


company could not grant to the defendant company an easement. This could 
be done only by the owner of the soil. ; 


This decision is in direct conflict with the rule of the New York 


Court of Appeals in the late case of Rochester, etc. Water Company v. 
The City of Rochester.) 


Fixtures As BETWEEN MorTGAGEE OF Rea EstaTE AND PURCHASER 


or Personatty.— As between the mortgagee of real estate and the 
holder of a bill of sale of the personal property in the premises, gas 
logs, gas chandeliers, and window screens, put in by the owner of the 
premisises, necessary for the comfortable use and enjoyment of the 
buildings on the premises as summer residences, for which they were 
intenied, and all attached to the premises are fixtures.” 


ConstituTIoNAL Law: Retroactive Act— Occupation Tax — In- 
TERSTATE Commerce — Exemption. — The State of Georgia has a law 
in force which imposes a specific tax of $200 per annum upon all 
agents of packing houses doing business in that State. Some five 
months before the passage of the act the defendant entered into a con- 
tract of employment with Nelson Morris & Co., of Chicago, under 
which he was to be paid a stipulated sum per week for his services as 
general clerk and manager of their branch house in Atlanta, Georgia. 
A suit was brought by the plaintiff as tax collector against the defend- 
ant in the city court of Atlanta. The case under review was before 


1 (N. Y.) 68 N. E. Rep. 117; affirm- Cunningham »v. Seaboard Realty 
ing s. c 84 Appellate Div. (N. ¥.) 71. Co. (N. J.), 58 Atl. Rep. 819. 
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the Supreme Court of Georgia, some two years ago, on an appeal from 
the judgment overruling a demurrer to the complaint. In the decision 
then handed down several objections raised by the defendant to the 
validity of the statute in question were adjudicated. In this last case 
the only questions considered by the court are. first, whether the act 
imposing a tax is ex post facto or impairs the obligation of contracts; 
second, whether the act is an illegal interference with interstate com- 
merce. The Supreme Court of Georgia, speaking through Mr. Chief 
Justice Simmons, says: — 


The State has generally a right to impose taxes upon occupations. One 
who lives in a State, and pursues therein an occupation which is not taxed, is 
bound to know that the Legislature may at any time, in the exercise of legis- 
lative discretion and power, impose a reasonable tax upon his occupation. 
He cannot merely by contracting with other private persons to continue to 
pursue his occupation, deprive the Legislature and the State of the right to 
' raise revenue by taxing his occupation. If the tax is in other respects consti- 
tutional, it cannot be held invalid merely because it adds to his expense an 
item which he, not foreseeing achange in legislative policy, had not antici- 
pated when he entered into the contract. 


It appears that the defendant’s employer, the well-known packing 
~ firm of Nelson Morris & Co., of Chicago, manufacture all the meat 
products offered for sale by the defendant in Chicago. In most cases 
said goods are sold at or before the day of their shipment, and, when 
received in Atlanta, are delivered in the original packages to the pur- 
chasers of said goods; and in all cases the title to the goods remains in 
said Nelson Morris & Co. until sold and delivered to their customers. 
The rest of said goods so shipped to Atlanta are stored at their place 
of business at that point in charge of the defendant, as their local man- 
ager and agent, and there remain until in due course of trade the same 
can be disposed of. While the statute operates to impose a tax upon 
the defendant as an individual, the tax is in fact on the company which 
employs him, and is therefore a tax on the business of that company. 
For these reasons it was strongly contended that the statute in question 
is an interference with the exclusive power of Congress to regulate in- 
terstate commerce. On this branch of the case the decision holds as 
follows: — 


The true rule is that, when one does any business which is subject to an oc- 
cupation or privilege tax by the State, he is subject to any tax which the State 
may lawfully impose thereon, irrespective of what other business or occupation 
he may have. If he would escape the tax, let him avoid business which is sud- 
ject to the tax, and confine himself to that which isnot. If he would continue 
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to pursue the taxed business, let him pay the tax which is imposed upon all 
who are engaged therein. He cannot continue in that business, and, by engag- 
ing also in another and nontaxable business, create an exemption for himself, 
and thus outstrip those of his competitors who will follow the taxed business 
only. Weconclude that the plaiotiff in error is subject to the tax imposed by 
the tax act upon the agents of packing houses which do a domestic business 
within this State, and that the demurrer was properly sustained. 


ConTRaABAND OF War: AsBsoLtuTe oR ConpITIONAL— RiGHT OF A 
BELLIGERENT TO PROCLAIM WHAT SHALL BE ABSOLUTE AND WHAT RELa- 
tive. —The Law Times (London),? says: Lord Reay, in opening the 
Congress of International Law in Edinburg last week, somewhat over- 
stated, we venture to suggest, the power of a belligerent to declare 
what is contraband. Having embodied in resolutions passed at its 
meeting in Venice in 1896, with reference to the definition of contra- 
band, Lord Reay remarked regretfully that ‘‘ the well-established prac- 
tice of international law admits the right of a belligerent to proclaim 
what it considered absolute and relative or accidental contraband.” 
Mr. Hannis Taylor, the late Minister Plenipotentiary of the United 
States to Spain, who has a profound knowledge, both from its theoreti- 
eal and practical side, of the working and development of international 
morality, while admitting to the full that, before there was any consen- 
sus of opinion between nations as to what articles should be considered 
contraband, the power to define their character resided, as Lord Reay 
seems to think it still resides, in the sovereign of the country prohibit- 
ing the importation, ‘‘ confidently maintains that the power once vested 
in each sovereign to prescribe for himself a list of contraband articles, 
to be expanded or contracted at his pleasure, has been merged long ago 
in the primary or overlordship vested in the family of nations as a whole, 
and that certainly no extension of the contraband list can now be made 
‘by any one sovereign to the detriment of the interests of all the rest 
without their consent.’?* Mr Taylor considers the retention in the 
British Admiralty Manual of Prize Law of the statement that ‘‘ it is a 
part of the prerogative of the crown during the war to extend or reduce 
the lists of articles to be held absolutely or conditionally contraband ”’ 
to be due to ‘‘ the tendency upon the part of English statesmen and 
jurists to cling to ancient forms long after their vitality has departed.‘ 


1 Kehrer v, Stewart (Ga.), 44S. E. 8 Taylor’s International Public 
Rep. 854; affg. s. c. 115 Ga. 184; s.c. Law, pp. 734-740. 
4158. E. Rep. 680. 4 Taylor’s Public International 
2 Law Times, Oct. 1, 1904, pp.490, Law, p. 739. 
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Breach or MarriaGe Promise: Action ror DamaGes— AND 
Customs or a Particutar CuurcH Become A Part oF tag Conrract, 
AND ARE UPON THE Parties. — The Supreme Court of Nebraska 
has decided in a recent case that the rules and customs of a particular 
religious denomination may be incorporated into and made a part of a 
marriage contract. About November Ist, 1900, the plaintiff and the 
defendant entered into an agreement of marriage, and upon the follow- 
ing day they called upon a priest in charge of a Catholic church to pro- 
cure the publication of the banns, in accordance with the regulations of 
the church. ‘The date of the marriage was fixed for November 27th, 
1900. On three successive Sundays after this visit to the priest public 
announcement of their proposed marriage was made in accordance with 
the laws and customs of the church. Following this announcement and 
up to the date fixed for the marriage the defendant continued his at- 
tentions. and the plaintiff, under the expectation that the marriage 
would take place as arranged, secured bridesmaids, called home dis- 
tant members of her family, sent out wedding invitations, and made all 
preparations for the ceremony. The bridegroom did not appear at the 
hour appointed, and it was afterwards ascertained that he went to work 
as usual on that day and gave no excuse for his non-appearance until 
he was called upon by an attorney representing the plaintiff. ‘The only 
reason he then offered for failing to keep his promise was that the priest 
who had been engaged to perform the ceremony had found fault with him 
and made disparaging remarks about him, and he declined to have the 
ceremony performed by said priest. He stated, however, that he was 
willing to be married by another priest, or by public officers, or by any 
other person authorized to perform the ceremony. Thereupon the 
plaintiff elected to rescind the marriage contract and in reply to the 
defendant’s position said: ‘‘ After the trick you played on me I will 
not have you in church or out of church.’’’ An action was brought for 
damages for breach of the contract, and the jury returned a verdict in 
favor of the plaintiff for $500, upon which the trial court entered judg- 
ment. The judgment is affirmed by the Supreme Court upon the 
findings and conclusions of Mr. Commissioner Duffie, who says: — 


The rule is well established that attached to every contract of marriage is 
an implied condition that any subsequent change in mental or physical condi- 
tion of either party, so as to render it impossible to accomplish the object of 
the marriage relation, releases the parties from the agreement. Is such case 
no action will lie for breach of the contract. On the other hand, it is beyond 
controversy that where the parties expressly agree that their marriage shall be 


1 Warneck v. Kratky (Neb.), 96 N. W. Rep. 651. 
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celebrated under and in accordance with the rales and customs of a particular 
religion and church, such rules and customs become a part of the contract, and 
binding upon the parties. In the case at bar the parties entered into such ex- 
press agreement, even specifying the church and the priest. The day and hour 
of consummation was mutually agreed on by the parties, with the sanction and 
consent of the priest who was to perform the ceremony. This precaution wag 
taken to avoid naming a day prohibited by the rules of the church. The vio- 
lation of this part of their agreement, without just cause, amounted to a breach 
of the contract on the part of the plaintiff in error, and defendant in error, as 
she well might do, elected at the time to consider the contract ended, and to 
sue for damages. 


ApversE Possession. —In Scott v. Mineral Development the 
Circuit Court of Appeals held that an entry into possession of any part 
of a tract of land, under a deed containing specific metes and bounds 
and purporting to convey the same, gives constructive possession of 
the whole tract, if not in any adverse possession; and a continuation 
of such possession although actually of only a part, but under claim of 
title to the whole for the statutory period, will give the occupant title 
to the whole by adverse possession, at least against one out of posses- 
sion who claims title to the entire tract through a single conveyance and 
source of title. 


Srreet Rartroaps: Use or Srreets — Breacw or Conpitions — 
Forrerrure or Rigut — Lacugs. — The rule laid down by the Supreme 
Court of Pennsylvania in a late case furnishes a safe guide to munici- 
palities in the matter of granting franchises to street railroad com- 
panies.2, The franchise in question was granted upon condition that 
the road should be extended to the end of a certain street within one 
year after the acceptance of the ordinance by the defendant company. 
The ordinance granting the franchise contained the following con- 
ditions : — 


All rights and franchises heretofore and hereby granted on any of the streets 
of said borough'to said railway company shall be void unless the said com- 
pany shall construct, maintain and operate a railway on Sunbury street and a 
branch into Heckschersville Valley to Glen Carbon under the rights and fran- 
chises granted by the said borough. 


The defendant company, without sufficient cause, neglected and 
refused to build the extension specified in the ordinance. After 


1 130 Fed. Rep. 498. Electric Railroad Co. (Pa.), 54 Atl. 
2 Minersville Borough v. Schuylkill Rep. 1050. 
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numerous efforts on the part of the borough to have the contract 
carried out and the road completed as specified, a resolution was 
passed declaring the rights, privileges and franchises granted under 
said agreement or ordinance null and void. The trial court (Com- 
mon Pleas) entered a decree declaring that the defendant’s right to 
the use of the street was forfeited and that the company should be 
enjoined from running its cars upon the street, and should be com- 
pelled to remove its tracks and restore the street to its original 
condition. The defense interposed was that of estoppel. The un- 
reasonableness of the condition sought to be enforced, under the 
circumstances, was another ground of contest urged by the defendant. 
The evidence showed that the defendant company had made a contract 
with a construction company which became insolvent; and that the 
ties, rails and other materials which had been distributed along the 
route of the proposed road were sold and carried away under an ex- 
ecution against said construction company, and that there had been 
other delays in the matter of procuring necessary rights of way, in ad- 
dition to want of funds on the part of the defendant company. The 
evidence was clearly insufficient to sustain the defense of estoppel, and 
as to the unreasonableness of the condition imposed by the ordinance 
under which the franchise was granted, the Supreme Court, speaking 
through Mr. Justice FeLi, says: — 


The condition imposed by the ordinance was a reasonable one. The in- 
habitants of Minersville, many of whom were employed in mining operations 
in the Heckschersville Valley, were interested in the extension of the branch 
road which had been projected by the railway company. This condition was 
expressly accepted by the railway company, and it became a contract between 
the parties, by which the right to occupy the street was regulated, and it was 
binding upon the defendants. The power of the borough to give or refuse 
consent to the occupation of its streets was unqualified, and the power to 
impose reasonable conditions was necessarily implied.) 


RaiLroaps: SwitcHEs IN STREET FOR Private Business — Resov- 
tion BY City Councit — Insunction.? — The city council of Salt Lake 
City, Utah, by resolution, granted permission to a railroad company to 
construct a switch track from its main line along the front of property 
owned by the plaintiff in a recent case. The only application for such 


1 Allegheny City v. Millville,etc.,R. Hill, etc., R. Co., 168 Pa. St. 181; s. ¢. 
Co., 159 Pa. St. 411; 8.c. 28 Atl. Rep. 38 Atl. Rep. 19. 


202; Piymouth Township v. Chestnut 2 Cereghino v. Oregon Short Line 
R. Co. (Utah), 73 Pac. Rep. 634. 
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permission was made by the defendant in writing. The construction 
and operation of said switch track imposed as alleged, unreasonable 
obstructions and burdens upon the plaintiff’s property. Freight cars 
would be frequently left standing on said track and across the foot- 
paths leading to the plaintiff’s premises, rendering the sidewalk and 
crossings dangerous to the children of the plaintiff and of her tenants 
in going to and returning from school, and otherwise interfering with 
access and egress to and from the premises owned by the plaintiff. The 
trial court refused injunction and entered judgment for the defendant. 
The appeal involved two questions: First. ‘‘ Has the city council dele- 
gated power to grant a franchise which would burden the streets of a 
municipality with a switch track for the convenience and private use ofa 
corporation, to the detriment of the citizens residing on such street, and 
damage to their property abutting thereon?’’ Second. ‘‘ Can a private 
citizen whose property abuts upon the street where such switch is pro- 
posed to be constructed, and which property would be specially damaged 
thereby, invoke the equity power of a court to restrain and prevent the 
threatened injury?’’ The able opinion written by Mr. Justice Mc- 
Carray holds that the public streets of a city are dedicated to and held 
in trust for the use of the public; and while there are many kinds of 
temporary uses of a private character that may be and are daily made 
of portions of them, it is well settled by the great weight of authority 
that a city council has no power to grant a franchise or a permit to an 
individual or corporation authorizing such person or corporation to 
make a permanent use of a public street for exclusively private pur- 
poses, to the detriment of the public and damage to property abutting 
on such street. In holding that the city council had no authority to 
grant permission by a mere resolution, the court says:—_ 


The power thus granted being legislative in character, it follows that an 
ordinance, resolution or by-law by which it is exercised must be passed in ac- 
cordance with the formalities required by law. The reason and necessity for 
this legislative requirement are very apparent. It gives people residing on or 
owning property in the locality of the proposed railway an opportunity to be 
heard in the matter, and to furnish information to the council, and, if their 
interests or that of the public demand it, make objection, and enter such pro- 
tests as the circumstances and conditions warrant. An opportunity for the 
people interested to be heard in matters of this kind is a right that must be 
maintained and kept inviolate.) 


It was argued by counsel that the municipality could alone object to 
the grant and that the plaintiff’s remedy should have been by an action 
at law for damages. On this point the decision holds: — 


“1 West Jersey Traction Co. v. Indianapolis v. Miller, 27 Ind. 
Shivers (N. J.), 38 Atl. Rep. 55; 3894. 
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There is a marked distinction between a railroad track about to be laid on a 
public street in pursuance of a franchise lawfully granted and one about to be 
constructed without lawful authority, and in such a way as to become a public 
and private nuisance. In the one case the private citizen has no remedy save 
in an action at law for damages; but in the other, if he can show special 
damages, a court of equity will enjoin the threatened injury. ‘ 


Deep: GRanTEE’s Name Lert Brank — Detivery. — In Westlake v. 
Dunn,! a land owner executed and acknowledged a deed with the name 
of the grantee left blank, and temporarily intrusted it to another, on his 
representation that he wanted to show it to a friend who would let him 
have part of the purchase-money, and that he would return it in a few 
minutes. The person intrusted with the deed fraudulently inserted his 
name as grantee and mortgaged the property to the Berkshire County 
Savings Bank which loaned him $2,000 on this security in good faith. 
On a bill in equity to have the deed declared null and void and to have 
the mortgage canceled and discharged, it was held that the deed was 
never delivered with intent to pass the title, that there was a fraudulent 
insertion by the person intrusted with the deed of his name as grantee, 
and that the owner of the land was not estopped to set up his title as 
against the savings bank. The owner did not say or do anything to 
induce the bank to take a mortgage on the land assecurity. He had no 
reason to suspect that the person to whom the deed was intrusted was 
going to make the use which he did of the deed. There was no ground 
on which the bank could claim estoppel. 


Wiwenine Streets: ConpEMNATION oF Lanp — ConsTRUCTION OF 
Rartroap Tracks — AppiTionaL — Insunction — Estop- 
PEL. —The Supreme Court of Illinois handed down a decision recently 
which is sound in principle, and, doubtless, is applicable to similar 
conditions in many cities of the United States.? The defendant, a 
railroad corporation, being desirous of increasing its track facilities, 
secured the passage by the city council of an ordinance for the wid- 
ening of astreet abutting on which the plaintiff owned several parcels 
of property. At the time of the passage of this ordinance the defend- 
ant company operated a double steam railroad track in the street. 
The ordinance provided for the widening of the street by adding thirty- 
three feet to be taken from the abutting property on one side thereof. 
By condemnation proceedings instituted in accordance with said ordi- 
nance a strip thirty-three feet in width was taken from off the plaintiff’s 


1 184 Mass. 260. 66 N. E. Rep. 941; aff. s. c. 99 Ill. App. 
2 Pennsylvania Co. v. Bond (Ill.), 535. 
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property and due compensation was paid for the land so taken. It ap- 
pears, however, that the defendant company had made an agreement 
with the city whereby(the company was to pay all expenses for widening 
said street and removing and resetting lamp posts and hydrants, and for 
constructing new sewers, laying new sidewalks, erecting viaducts, and 
making other improvements. Pursuant to said agreement, after the 
widening, the defendant company expended an amount aggregating 
$114,000. A second ordinance was then passed in furtherance of the plan 
of the defendant company, authorizing the construction and operation 
of two additional tracks along said street and of fencing the four tracks, 
thus occupying practically the whole of the original street. The two 
ordinances in question did not refer to each other. The city appeared 
as nominal petitioner in the proceedings under the first ordinance, 
though they were carried on by the attorney for the railway company 
and all the awards to property owners were paid by it. The plaintiff 
had served notice upon the defendant’s agents, who conducted the 
negotiations, prior to the entry of judgment in the condemnation suit, 
that he would try by legal means to stop the laying of such additional 
tracks and the erection of a fence along the same and the appropriation 
of the original street for railroad purposes; that the award of damages 
which he had received was not meant to cover or affect any claim or 
right which might thereby accrue in case of the occupancy of the old 
street by the defendant company. Accordingly, as soon as the pur- 
pose of the defendant company was made plain by commencing the 
work of laying such additional tracks, the plaintiff brought his action 
for an injunction. The trial court awarded the writ and the judgment 
was affirmed by the Appellate Court. The defense set up was that of 
estoppel; and, that if the plaintiff had any additional rights other than 
those adjudicated in the condemnation proceedings such rights should 
have been litigated at that time. The opinion of the Supreme Court 
is by Mr. Justice Ricks. The decision holds: — 


That acquiescence, by an owner of property condemned to widen the street 
in the payment of the condemnation judgment by the railway company, and in 
the construction of improvements and alterations in the street by it, did not 
estop him from afterwards maintaining his bill to enjoin the imposition of an 
additional servitude upon his fee in the street by the construction of railroad 
tracks thereon; it not appearing that notice was given in the condemnation 
proceedings of any purpose to use the street for railway tracks, and that the 
injunction suit was begun as soon as an intention to use it was manifested. 

As there was no apparent connection between the two ordinances, the 
property owner could not be required to defend the original condemnation 
proceedings by showing the connection between the two ordinances, and the 
real purpose of the railroad and the city in the premises, and his failure to 
then object to the condemnation on the ground that the real purpose was to 
procure a right of way for the railroad did not estop him. | 
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Master AND Servant: Assumprion or Risk — Servant NorirFieD 70 
Examme Personatty Appiiances Berore Usinc — In the case 
of Higgins v. Southern Pacific Co.' it was ruled by Baskin, C. J., that 
where a time card placed in plaintiff's hands before he went to work on 
the morning of the accident contained a notice direeting him to examine 
personally the scaffolding, tackle, and other appliances before trusting 
them, and plaintiff selected a defective step-ladder with which to paint 
certain cars without examining it, and its defects were open and 
obvious, plaintiff assumed the risk of injuries sustained by reason thereof. 
The court cited in support of its conclusion the cases referred to in the 
margin.? 

It is observed that, since the New York cases cited in the margin 
were decided the rule has been changed by statute in that State. 
It is also worthy of comment that it has come to be the common prac- 
tice of corporations employing labor in endeavoring to put upon the 
servant the risk of the non-performance by the master of his duties, by 
requiring the servant to examine the tools and appliances provided by 
the master before using them. The more enlightened decisions recog- 
nize the fact that the servant has not the same means of inspection, 
examination and making the proper tests which the master has. This 
being so, it ought to be in most cases a question of fact for a jury 
whether the servant has accepted the risk or bas acted rashly in using 
an appliance which turns out to be so defective that the servant is in- 
jured by it. In the case under comment the plaintiff was employed in 
painting a box car. He selected from eight to ten ladders, furnished 
by the master, one which seemed to be sufficient, and when he had 
ascended it to begin his work to the height next step to the last, that 
step broke under his weight, precipitated him to the ground, and in- 
jured him. Now the situation of the servant and master was grossly 
unequal. The servant could only make a casual inspection of the ap- 
pliance; but the negligence of the master in furnishing a ladder insuffi- 
cient to support the weight of a man partakes of the nature of criminality. 
Such decisions are not creditable to an enlightened jurisprudence. 


1 72 Pac. Rep. 690, Supreme Ct. of Highland P. M. Co. (N. C.), 38S. E. 
Utah. 876; 83 Am. St. Rep. 671; Borden v. 
2 Cahill!v. Hilton et al., 106 N. Y. Daisy Roller Mill Co. (Wis.), 67 Am. 
517; 13N. E 339; Marshv. Chickering, St. Rep. 816; 74N. W. 91. 
10L N. ¥. 396; 5 N. E. 56; Martin v. 
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BOOK REVIEWS. 


A REVIEW OF THE LAWS FORBIDDING POLLUTION OF INLAND WATERS IN THE 
{UNITED STATES.—By EDWIN B. GOODELL: Department of the Interior, United 
States Geological Survey. Washington: Government Printing Office. 1904. 

This is a valuable pamphlet of one hundred and twenty pages. Mr. Goodell 
first considers water pollution under the common law under three divisions: 
First. The rights of riparian owners as against one another. Under this title 
he cites numerous cases in many of the States and quotes in full the case of 
Beach v. Sterling Iron & Zinc Co., 9 Dick. (N. J.) 65. Second. Rights of the 
public to have inland waters kept free from pollution by riparian owners or 
others. Third. Conditions under which public municipalities may use inland 
waters in disposing of sewage. Under this head he cites numerous cases 
with brief statements of the opinions. 

The greater part of the book, however, is occupied by a statement of the 
statutory restrictions in regard to water pollution. These statutes he classes 
under three heads: First. States with partial restrictions. The States under 
this head number seventeen. Second. States with general restrictions. This 
class embraces twenty States. Third. States with severe restrictions, under 
which are named Connecticut, Massachusetts, Minnesota, New Hampshire, 
New Jersey, New York and Vermont. 

In conclusion there is a compendium of common and statute law summarized 
in general rules, which will perhaps be useful to property owners and also 


to officers charged with the duty of protecting health and property rights 
in waters. 


THE NATIONAL BANK ACT with all its Amendments Annotated and Explained. By JOHN 
M. GOULD, joint author of “‘ Gould and Tucker’s Notes on the U. S. Statutes.” Boston: 
Little, Brown and Company. 1904. 


This book is just what it purports to be. Kindred subjects — such as the 
laws and decisions pertaining to commercial paper — receive no attention; but 
the National Bank Act alone is treated. The work of explaining and annotat- 
ing statutes is one in which Mr. Gould has had abundant experience, and in 
which he has achieved success. Brevity in the statement of the substance of 
decisions is noticeable; and, indeed, though the adjudications on the subject 
have been accumulating for nearly forty years the author has done his work so 
well that his longest abstract of cases on any one subject — State Taxation of 
National Banks — only covers seventeen pages. This little volume of less than 
three hundred pages will doubtless prove serviceable to bankers not so much 
as a means of helping them out of a difficulty, but as a guide in the case of 
proposed action. The author has omitted a Table of Contents; presumably 
because there are only four chapters — Organization and Powers, Obtaining and 
Issuing Circulating Notes, Regulation of the Banking Business, and Dissolu- 
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tion and Receivership. The printing in large black type at the beginning of 
every section of a few words indicating the title and substance thereof is of 
great advantage. There are Appendices giving the Constitution of the Ameri- 
can Bankers’ Association, the Rules of the Clearing House Associations of New 
York, Boston and Chicago, and a few late decisions. 

The author requests us to supply an omission in the preface by stating that 
credit for the carefully prepared indices in this volume, and for clear and 
accurate work in consolidating the notes applying to this subject in the 
three volumes of ‘‘Gould and Tucker’s Notes on the Federal Statutes,” is 
chiefly due to Mr. Charles W. Blood, of the Boston Bar. , 


THE LAW OF CRIMES AND CRIMINAL PROCEDURE. —Including Forms and Precedents. 
By LEwW1I8s HOCHHEIMER, of the Baltimore Bar (2d edition). The Baltimore Book 
Company. 1904. 

This is a compact and well-written volume of 566 pages. The apparent in- 
tention of the author is to offer a handbook to which the practitioner may 
turn for ready reference. Principles are stated with clearness and with epi- 
grammatic terseness. There are no evidences of elaboration such as distinguish 
ambitious theses, but every page not only indicates careful research and in- 
vestigation but suggests the experience of a practicing lawyer. 

The general analysis seems to be thorough and comprehensive. The volume 
is divided into four parts. The first is devoted to general considerations. The 
second enters into the treatment of procedure from the initial undertaking to 
pardon. The third covers special proceedings, including, among other sub- 
jects, search warrants, extradition, inquisition of homicide, certiorari and 
habeas corpus; and the fourth elucidates specific offenses from abduction to 
treason. There is a brief appendix of leading authorities. The value of a 
book of this nature is greatly augmented by serviceable forms. A mere glance 
at the volume fails to discover any forms; a more searching scrutiny reveals 
an abundance of them. The method of printing forms in the body of the book 
is in the judgment of the writer of great help to the practicing attorney, for 
the illustration is thus placed directly before him and the annoying labor of 
turning to an appendix is avoided. These forms appear on nearly fifty pages 
of the volume. The typographical appearance of the work is excellent and a 
noticeable feature is the spelling of ‘‘though”’ and ‘‘although”’ as “‘tho”’ 
and “altho.” 


THE INTERSTATE COMMERCE AND FEDERAL ANTI-TRUST Laws. —Including The Sher- 
man Act; The Act Creating the Bureau of Corporations; The Elkins Act; The Act to 
Expedite Suits in the Federal Courts; Acts Relating to Telegraph, Military, and Post 
Roads; Acts Affecting Equipment of Cars and Locomotives of Carriers Engaged in In- 
terstate Commerce, with all Amendments. With Comments and Authorities by WIL- 
L, SNYDER, of the New York Bar. New York: Baker, Voorhis & Company. 1904. 
8vo. Pp. xxiii + 380. . 


This book will repay reading by laymen as well as by lawyers. It deals with 
new subjects which are of growing importance. Mr. Snyder has a clear and 
graphic style of writing, which holds the reader’s attention, and helps him to 
gain a better understanding of the intricate industrial and legal questions 
involved. The fact that there are only four hundred or five hundred cases upon 
the subjects enables the author to state the facts and reasons of the leading 
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cases at length. Ten pages of the book, for instance, are given to the Merger 
Case.! It is pointed out? that the par value of the stock of the two competing 
railroads in question, which merged or consolidated under the form of a hold- 
ing company, as trustee for the two railroad companies, was $278,000,000, while 
the exchange value of this same stock was placed at $400,000,000, for the pur- 
pose of exchanging the old stock into the new stock of the Northern Securities 
Company. If the Supreme Court had not held the transaction to be illegal, the 
effect would have been to inject $122,000,000 of watered stock, upun which the 
publig were expected to pay dividends, It is not surprising that the users of 
these railroads in eighteen States objected to such a Niagara! 

Referring to the Act of Congress of February 14, 1903, chap. 552, section 6, 
creatiog a Bureau of Corporations, it is observed:* ** The powers conferred 
upon the Commissioner of Corporations in the performance of his duties under 
the act are identical with the powers conferred on the Interstate Commerce 
Commission under the Interstate Commerce Act, including the right to compel 
Witnesses to testify and produce books and ‘papers. The law giving a cabinet 
officer supervision over all corporations except common carriers with respect to 
interstate commerce is experimental. It has been suggested by the necessities 
and conditions arising from a monopoly of trade and commerce by vast aggre- 
gations of capital, whereby not only is competition practically destroyed, but 
thousands are deprived of the opportunity to engage in business and pursue 
their callings. In other words the great object of a republican form of govern- 
ment, based upon the fundamental principle of equality of opportunity, is in a 
measute defeated by the absolute denial of opporiunity.”’ 

More than half of the book is devoted to the Interstate Commerce Act and 
the decisions relating to it. The powers of the Interstate Commerce Commis- 
sion are carefully stated. The Social Circle Case,‘ is illustrated by a map,° and 
the questions of reasonableness, long and short hauls, pooling, equal faciilties, 
etc., are adequately discussed. Itis believed to be a defect in the act that it 
does not authorize the Commission to decide what is a reasonable rate after it 
has declared a certain rate to be unreasonable, and the pending Williams Bill, 
to remedy this defect is quoted and approved by the author. A more far- 
reaching bill is that of Mr. Hearst, which seeks to relieve the present Federal 
courts by creating a special court, called the “ Court of Loterstate Com- 
merce,’”’ with exclusive jurisdiction of the whole subject, unless a constitutional 
question is involved; in which case the Supreme Court is given jurisdiction. 


ConraD RENO. 
SPRINGFIELD, Nov. 11, 1904. 


1 Northern Securities Company v. United 4162 U. 8. 184. 

States, 193 U. 8. 197. 5 Page 103. 

2 Page 277. 6 Page 194. 
Page 312. ; 
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two companies, 613. 

—— organized to create other corpo- 

rations, 98. 

—— qualification shares, 605. 

—— registration of new company with 

name similar to that of existing 

company, 793. 


— statute valid in part and invalid 
in part, 754. 


— validity of the Kansas eight houy 
law, 122. 

CONTEMPT OF COURT, newspaper 

publication imputing corruption to 

the court, 280. 


CORPORATION COMMISSION of 
Virginia. Article by A. CAPERTON 
BraxTON, 481. 

COUNSEL, interruption of, by judges, 
914. 

CRIME in the United States, cause of. 

Article by FREDERICK BausMAN 5t 


ing of chorus by female imperson- , 
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CRIME — Continued. 
—— increase of, in the United States, 
857. 
CRIMES, conventional, 932. 
CRIMINAL LAW, and procedure: In- 
dictment for accepting bribes, var- 
jiance between indictment and evi- 
dence, 593. 
— indictment and averment of 
time.— ‘fon or about,’’ 607. 
—— indictment for murder, 761. 
COUDERT, Frederic Rene, the late, 
115. 
COUNSEL, limits of the privilege of, 
in argument, 614. | 
COURT BIBLE, dilapidated and | 
germ-infested, 416. 
COURT PROCEEDINGS in Pennsyl- 
vania Dutch, 729. 
COURT ROOM with interesting asso- 
ciations, 102. 
COURTS in New York City, what they 
cost, 408. 
CRIMINAL LAW, practicing medicine 
or surgery without a license, 292. 
—— sham marriage, 771. 
—— whether character of accused is 
in issue, 939. 
CROCKER SPITE FENCE, end of, 
238. 
DAMAGES, action by non-resident 
aliens negligently killed, 777. 


INDEX. 


DEED — Continued. 
—— law of place where land is located 
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governs, validity of, 774. 


DEFAMATION and slander, damage 


not a reasonable or probable conse- 
quence of words spoken, 783. 


DEFAMATORY MATTER, affecting 


—— findings of special master not 
binding on court, 775. 

—— mother’s right of action for homi- 
cide of illegitimate child, 777. 

—— physical injury or disease result- 


775. 


disease, 931. 


States, 922. 
DECLARATION OF INDEPEND- 
ENCE, clauses struck out of, 104. 


text of, 260. 


name left blank, 955. 


DECLARATION OF WAR by Russia, 


_ EXCLUSION OF ALIENS. 
ing from fright or nervous shock, | 


DEATH, cause of, shooting or Bright's 


4 DEATH PENALTY in the United | 


DEED, delivery of, with grantee’s 


reputation but not property, in- 
junction against publication of, 418. 
DEFENSE of man you believe to be 
guilty, 908. 
DELAY OF JUSTICE in New York 
City, 921. 
DENBY, Charles, the late, 251. 
DILLON, Judge, address at the dedi- 
cation of Carnegie public library at 
Davenport, 577. 
DISSENTING OPINIONS, suppres- 
sion of, 911. 
DIVINE HEALING, failure to furnish 
medical attendance, 933. 
DOCUMENTS, typewritten as com- 
pared with manuscript, 733. 
ELECTORAL COMMISSION OF 1877. 
Article by JoHn Goong, 1, 161. 


| EMIGRATION of colored laborers 


from North Carolina, statutory pro- 
hibition of, 144. 

EMINENT DOMAIN, Governor Leary 
exercises powers of, to get a better 
palace than his subordinate has, 
417. 

EQUALITY and the bootblack, 922. 

EVIDENCE of telephone conversa- 
tion, 940. 

Article 

by BLACKBURN ESTERLINE, 836. 
EXPOSITION, universal, St. Louis, 
1904, department of congresses, 
universal congress of lawyers and 
jurists, 88. 
EXPRESS COMPANIES in Texas, 
legal crusade against, 270. 
| EXTRADITION CASE of William 
Zeigler, 301. 
| FAHURANTY, Gustav Edw. Portrait, 
321. 
_ FAIR CRITICISM, what is, 738. 
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FEDERAL JURISDICTION, suit by 
State against foreign corporation 
engaged in interstate commerce, 
431. 
FEDERAL OFFICE, what a man 

must encounter when he runs for, 
736. 
FIDDLER of the Tennessee moun- 
tains, 271. 
FIRE-ARMS, duty in respect to, 935. 
FIXTURES as between mortgages of 
real estate and purchaser of person- 
alty, 948. 
FOLK, Joseph W.., tribute to, 93. 
GARNISHMENT, sending claim out of 
State in violation of statute, 776. 

GILBERTIAN, 740. 

GOODE, John. Portrait, 1. 

HABEAS CORPUS, sentence changed 
by ex post facto statute, 936. 

—writ directed to a corporation, 
784. 

HAGERMAN, James, President of 
American Bar Association, 567. 

—— portrait, 481. 

HAGUE ARBITRATION COURT, un- 
seemly speech of Judge Murarieff, 
254. 

HAGUE ARBITRATION TRIBUNAL, 
decision of, with respect to question 
of preferences among the creditor 
nations of Venezuela, 252. 

HAGUE COURT, The, and Peace Ad- 
dress by JOHN Hay, 899. 

HAMMURABI, code of, 269. 

HARTER ACT, The. Paper by JonnC. 
WALKER, 843. 

HAWAIIAN JUDICIAL RECORD, 
730. 

HAWAIIAN JUDICIARY, 619. 

HAY—VARRILLA TREATY, so- 
called, ratification of, 244. 

HEIR, false, controversy over question 
of presenting to an estate, 101. 

HERVEY, ROBERT, The late, 114. 

HIGH SEAS, private property on. Ar- 
ticle by G. A. FINKELNBURG, 641. 

HIGHWAYS, temporary destruction 
of, acces3 to abutting property while 
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HISTORY OF DEVELOPMENT OF 

THE LAW. Article by Grorce H. 

Smita, 801. 

HOCKADAY, JOHN A., JUDGE, the 
late, 114. 

HOMESTEAD, seizure on execution 
and injanction to restrain, 756. 

HOMICIDES in the United States, 
857. 

HUDSON BAY, a Canadian lake, 103. 

ILLINOIS STATEIGOVERNMENT at 
an early day, cheapness of, 409. 

IMMIGRATION, exclusion of foreign 
immigrants for disease, 784. 

IMPEACHMENT of Federal judge, 
attempted, 238. 

INDIVIDUALISM VERSUS LAW. 
Article by Witt1am H. Tuomas, 857° 

INFANTS, failure to furnish medica 
attendance for, 933. 

INJUNCTION against libel, 794. 

—— against publication of defamatory 
matter affecting reputation but not 
property, 418. 

—— receiver illegally appointed by 
State court to enforce its own judg- 
ment, 755. 

INJURIES, personal —liability of 
gratuitous carriers of persons for 
negligence in injuring them, 603. 

INSURANCE, fire, computation of 
time whether from commencement 
or end of fire, 141. 

—— life, after-born children of sub- 
sequent marriage entitled to siiare 
in benefit of policy, 772. 

—— life, assignment to wife, right 

of husband to proceeds where hus- 

band murders wife, 763. 

—— life, contract induced by fraud, 

right of rescission lost by laches, 

615. 

— life, death of assured before 

payment of installment due, 138. 

— life, refusal of original bene- 
ficiary to surrender old certificate, 

770. 

—— marine, construction of policy — 

general decree forbidding importa- 


elevating roadbed of railrvad, 773. 


tion of diseased cattle, 614. 
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INSURANCE — Continued. | 

—— national supervision of, and Paul 
v. Virginia. Article by Jonn W. — 
WaLsH, 181. 

INTEGRITY, judicial, 912. 

INTERNATIONAL ARBITRATION, | 
tenth annual conference on, 582. 

IRELAND, Lord Lieutenant of, status 
of when king visits that country, | 
405. 

IR{SH BAR, prosperity at, 409. 

IRISH SOLICITOR, anecdotes of, 920. | 

JAIL, eighteen years iv, awaiting trial, — 
417. 

JAPANESE law and jurisprudence. 
Article by A. W. Marsu, 209. 

JEWETT, JOHN N., The late, 267. 

JONES, WILLIAM CUTHBERT, 
JUDGE, obituary, 245. 

JUDGE, boss-ruled, the, 105. 


cial institutions, 104. 
—— who drank, 930. 


JUDGMENTS, how affected by “full | 
section of the | 


faith and credit’’ 
United States Constitution and acts 
of Congress of May 26, 1790, and 
March 27, 1807. Article by GEorRGE 
P. Costigan, 350. 

JUDICIAL EAR, fiy on, 737. 

JUDICIARY, The American, 727. 

JURAMENTADO, MORO, punishment 
of burying with a pig, 738. 

JURIES, instruction of, in the Federa) 
courts—right of the judge to 
assist (?) jury by expressing his 
opinion upon questions of fact, 918. 

——superiority of, over jadges in 
deciding questions of fact, 256. 

JURISPRUDENCE and Japanese law. 
Article by A. H. Marsh, 209. 

—and law, nature of, a study in 
applied logic. Article by GrorGr 
H. Smiru, 68. 

JURISTENKONGRESS, internation- 
aler, 1904, 100. 

JURORS, nine, verdict by, in civil 
case, 755. 

JURY, civil. Article by A. CAPERTON 


Braxton, 220. 


JURY — Continued. 
—— right of trial by, in contempt 
cases and other questions, 280. 


_——what it will.do, the Almighty 


does not know, 412. 

JUSTICE as she has been adminis- 
tered in Michigan, 275. 

—— delay of, in New York City, 921. 

KENT, JAMES, his jadicial labors, 
412. 

KING in his Council, 732. 

LABOR UNIONS, personal liability of 
mem ers of, for boycotting, 100. 


| LABOR WAR in Colorado, 571. 
| LAND, equitable restrictions as to 


use of, limitation to buildiog first 
erected, 751. 

LAND COURT of Massachusetts, 
jurisdiction of, 586. 


| LAND TITLE REGISTRATION in 
JUDGES acting as president of finan- — 


Georgia, 722. 


| —— in Nova Scotia, 110. 


—— in the Philippine Islands, 247. 

LAND TRANSFER REFORM 
Scotland, 915. 

LAND TRANSPORTS, ancient and 
modern, 916. 

LANDLORD AND TENANT, de- 
struction of building by fire, lia - 
bility for rent for remainder of 
term, 769. 


failure to keep unrepted portion 


of building in repair, 773. 

— failure of landlord to make 
promised repairs, an injury to 
member of tenant’s family, 772. 

—— landlord making improvements 
on strength of representations by 
tenant's sgent that lease will be re- 
newed, 772. 

LANDLORD of toboggin slide, lia- 
bility of, for insufficient railing, 781. 

LARCENY, felonious taking of fish 
from private property, 776. 

LAW, delay of, case of Ellis R. 
Williams, 259. 

— in New York, investigation of, 
737.. 

—— historical development of. Article 
by GEORGE I. Smirn, 801. 


— 969 | 
| | | 
XUM | 


970 


38 AMERICAN 


LAW — Continued. 
—— individualism versus. Article by 

WILLIAM H. Tuomas, 857. 

— youth who ought to study it, 

586. 

LAW REFORM, Swedish. Article by 

SEYMOUR D. Tuompson, 388, 674. 

LAW TIMES REPORTS, 413. 
LAWYER, and the clergyman, 928. 
——lachrymal rights of. Article by 

ALBERT W. GAINEs, 695. 

—— the, of to-day. Address by Lioyp 

W. Bowers, 823. 

—— when bound to accept retainer, 

908. 

LAWYERS AND JURISTS, universal 

Congress of, 746. 

LAWYERS, strike among, 403. 
LEADING ARTICLES, ADDRESSES 
AND PAPERS. 

Acts of Congress declared uncon- 
stitutional by the Supreme 
Court of the United States. 
Article by BLACKBURN ESTER- 
LINE, 21. 


Alaskan Boundary Case. Paper 
by J. W. Dickinson, 866. 
Alien Exclusion. Article 
BLACKBURN ESTERLINE, 836. 
Bar meeting of the St. Louis Bar | 
‘in memory of Seymour D. 
Thompson, held at St. Louis, | 
September 7, 1904, 699. | 
Cause of crime in the United | 
States. Article by FREDERICK | 
BavusMAN, 542. | 
| 
| 


by 


Civil Jury. Article by A. CaPER- 
TON BRAXTON, 220. 

Critical analysis of the law as to 
mistake in its effect upon con- 
tracts. Article by TRUMAN | 
Post YOUNG, 334. 

Cy Pres doctrine, with reference | 
to rule against perpetuities, 
an advocation of its adoptionin | 
all jurisdictions. Article by | 


JAMES QUARLES, 683. 

Electoral Commission of 1877. | 
Article by Hon. Jonn GOODE, 1, | 
161. 


LAW REVIEW. 


LEADING ARTICLES, ADDRESSES 
AND PAPERS — Continued. 

Hague Court and peace. Address 
by Jonn Hay, 899. 

How judgments are aff-cted by the 
** full faith and credit’ section 
of the United States Constitu- 
tion and the Acts of Congress of 
May 26, 1790, and March 27, 
1804. Article by GrorGre P. 
CosTIGAN, 350. 

Individualism versus Law. Ar- 
ticle by Witttam H. Tomas, 
857. 

Illustrative examples and _testi- 
monies as to the value of books 
and free libraries. Article by 
JOHN F. DiLion, 533. 

Is Congress a conservator of the 
public morals. Article by WiL- 
LIAM A, SUTHERLAND, 194. 

James Wilson as a jurist. Article 
by JAMES OsCaR PIERCE, 44. 

Japanese law and jurisprudence. 
Article by A. H. Mars, 209. 

Lawyer, lachrymal rights of. 
Article by ALBERT W. Gartnus, 
645. 

Lawyer, the, to-day. Address by 
Lioyp W. Bowers, 823. 

Measures for the relief of the 
Supreme Court of Germany. 
Article by HuGo Muencna, 512. 

National control of the pollution 
of public waterways. Article by 
CuaRLES CLAFLIN ALLEN, 321. 

National supervision of insurance 
and Paul v. Virginia. Article 
by JoHN W. 181. 

Nature and interrelation of sov- 
ereign States. Article by Eu- 
GENE STEVENSON, 551. 

Of the historical development of 
the law. Article by GrorGe H. 
SmiTH, 801. 

Of the nature of jurisprudence 
and of the law. Article by 

GrorcGt H. SmIrH, 68. 


| 
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LEADING ARTICLES, ADDRESSES 
AND PAPERS — Continued. 

Private property on the high seas. 
Article by G. A. FINKELNBURG, 
641. 

Recent Russian seizures and the 
sinking of the *‘ Knight Com- 
mander.”’ Article by Brack- 
BURN ESTERLINE, 662. 

Responsibility of a child for its 
torts or wrongs. 
THEODORE SuTRO, 371. 

Rule forbidding suits against re- 
ceivers without leave, as applied 
to receivers managing railroad 
and like corporations. Article 
by W. A. Coutts, 516. 

Rules of the United States Senate. 
Article by Epwin Maxey, 61. 
Sir Walter Scott as a lawyer. 
Article by New McCrimmon, 

507. 

Succession of the Vice-President 

under the Constitution. Article 


by Lewis C. Works, 500. 
Swedish Law Reform. Article by 

D. THompson, 388, 

674. 
Venezuelan 


Arbitration 
more, facts and law. Article 
by RupoLF DuLon, 648. 
Virginia State Corporation Com- 
mission. 
TON BRAXTON, 481. 

LEGAL ADVISER, reviews a book 
on the corporation law of New 
Jersey, 407. 

LEGAL EDUCATION, English view 
of best method of, 923. 

LIBEL, commercial agency in report 
on merchant, malice of local agent, 
303. 

—— damages for accusing a surgeon 
of unnecessary cruelty iv practicing 
vivisection, 789. 

—— defamatory matter in pleading 
referring to stranger, 782. 

— publication by railway company 
of reason for discharging employé, 
774. 


Article by | 


once | 


Article by A. Caper: | 
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LIBEL CASE, sctting aside a verdict 
in, because it is against the law, 
611. 

LICENSE FEE and non-resident cor- 
porations, equal protection of laws, 
142. 

LINCOLN, ABRAHAM, his Gettys- 
burg speech, 266. 

LOTTERIES and gift enterprises. 
trading stamps do not amount to, 
783. 


| LOTTERY, preference in distribution 


depending on chance, 775. 

LOWRY, ROBERT, JUDGE, the late, 
258. 

MACAULAY, the lawyer, 411. 

McKISICK, LEWIS D., JUDGE, 
obituary, 103. 

MALICE, conclusiveness of presump- 
tion, from use of deadly weapon, 
declared by statute, 941. 

MANUSCRIPTS, postage rates on, 
108. 

MARRIAGE, breach of promise of, 
endures—damaze for after twenty 
years, 923. 

—— rules and customs of particular 
church become part of contract for, 
961. 

MARRIED WOMAN, right to form 
partnership with husband, 773. 

MASTER AND SERVANT, assemp- 
tion of risk by servant, 957. 

— failure to block guard-rail on 
railroad, 776. 

—— failure to inspect car on railroad, 
breaking in two of car or previous 
derailment,-131. 

—— servant making implement and 
servant using it, master not liable 
for injury to servant, 777. 

MASTER AND SERVANT AND RAIL- 
WAY NEGLIGENCE, decision out 
of which grew the Missouri con- 
tempt proceedings, 131. 

MAYBRICK, MRS., release of, 263. 

MEDICINE or surgery, practiced 
without license, 292. 

MISTAKE in its effect upon contracts, 
critical analysis of law of. Article 
by TruMAN Post Youne, 334. 
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MOB LAW is anarchy, 97. 

MONROE DOCTRINE, Premier Bal- 
four ov, 930. 

MORTGAGES, covenant to pay taxes, 
786. 

—— taxation of loans by non-resi- 
dents, 617. 

MOSLEM WOMEN, laws for the pro- 
tection of, 733. 

MUNICIPAL CORPORATIONS, ac- 
tion by city under Sherman anti- 
trust act, for injury to businesa, 598. 

——failure to prevent coasting in 
streets, 777. 

—— police power in cleaning alley of 
weeds, 777. 

MURDER, indictment for, name of 
victim uncertain, 761. 

—— conclusiveness of presumption of 
malice from use of dead'y weanon 
declared by statute, 941. 


NAME, right to adopt any, one 
pleases, 927. 
NATURALIZATION OF FOREIGN- 


ERS, hasty and fraudulent, 106. 

NEGLIGENCE, bridge foreman leav- 
ing maul on track in way of trair, 
causing injury to workman, 778. 

— constructing building so as to be 
likely to burn, and proximate cause 
of death of employé, 778. 

—— deductions from the instinct of 


LAW REVIEW. 


NO MAN’S LAND, another citizen of,. 
416. 

NON-FEASANCE, liability of public: 
bodies for, 918. 

NORTHERN SECURITIES CASE v, 
United States, 421. 

NORTHERN SECURITIES DECI- 
SION, comments on (J. A. GALLa- 
HER), 624. 

NOTES, brief, 276. 

NOTICE of sanction of writ of cer- 
tiorari sent by telegraph — suffi- 
ciency, 770. 

NUISANCE of public advertising and 
bill posting, restriction of, 243. 

—— storing gunpowder, 778. 

OCCUPATION, or privilege tax by 
State, retroactive act affecting, 948. 

ODELL, BENJAMIN B, Jr., Governor, 
degree of Doctor of Laws conferred 
upon, 94. 

OVERALL, JOHN, the late, 112. 

PARTNERSHIP, liability for goods 
ordered before, but delivered after 
death of partner, 141. 

PAROL, trust of personal property by, 

944. 

PEACE and the Hague Court. Ad- 
dress by JOHN Hay, 899. 
PENNSYLVANIA DUTCH, 

proceedings in, 729. 


court 


self-preservation, 139. 

— duty in respect to firearms, 935. 

— falling and clutching a ‘‘live”’ 
electric wire, 756. 

—— general reputaiion for reckless- 
ness of incompetent fellow-servant, 
779. 

— of carriers, overloading boat 
with passengers, 605. 

—— of municipal corporation, as to 


nuisance dangerous to public travel, 
298. 


— what acts of bind the ship under 
the Harbor Act, 843. 


NEW YORK STATE BAR ASSOCIA- 


TION, twenty-seventh annual meet- 
ing, 241. 


PERPETUITIES, rule against, cy pres 
doctrine with reference to, advo- 
cation of its adoption in all juris- 
dictions. Article by JAMES QUARLES,. 
683. 

PERSONAL PROPERTY, trast of, by 
parol, 944. 

POLICE REGULATIONS 
States, 122. 

POLICEMEN removing nuisance from. 
street, 944. 

POLITICAL OPPONENTS, appoint- 
ment of, to the bench in England, 
415. 

POLLUTION of public water- ways, 
national control of. Article by 

CHARLES CLAFLIN ALLEN, 821. 


of the 
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PORTRAITS. 

Fahuranty, Gustav Edwin, 321. 
Goode, John, 1. 

Hagerman, James, 321. 
Thompson, Seymour D., 641. 
Toney, Sterling B., 161. 

POSTAL LAWS, books published as 
periodicals not entitled to second- 
class rates, 434. 

—— distinction between second and 
third-class matter, 438. 

PRECATORY TRUST, extrinsic cvi- 
dence affecting writings, 946. 

——our old friend, 722. 

PRECEDENCE, judicial, over diplo- 
matic, question of, 261. 

PRINCIPAL AND AGENT, covenant 
of agent not to interfere with the 
business of principal after having 
resigned, 783. 

PRISON RECORDS, writ of manda- 
mus refused for surrender of Ber- 
tillon measurements and photo- 
graphs, 769. 

PRIVACY STATUTE of New York, 
109. 

PROPERTY, private, on the high seas. 
Article by G. A. FINKELNBURG, 641. 

PROSECUTION, malicious, failure to 
state facts, 785. 

PUBLIC BODIES, liability of, for 
non-feasance, 918. 

PUNISHMENT of barying a Jura- 
mentado Moro, with a pig, 738. 

QUIVERA, an official song of Kansas, 
419. 

RAILROADS and like corporations, 
rule forbidding suits against receiv- 
ers without leave. Article by W. A. 
Coutts, 516. 

——as carriers of passengers, duty 
of carrier to protect his passenger 
from threatened injury by disorderly 
persons, 766. 

—as carriers, right of action of 
passénger in consequence of his 
arm being struck by mail pouch, 
943. 

——injuries to passengers traveling 
on pass, 612. 
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RAILWAY NEGLIGENCE, cause of 
wreck, decision out of which grew 
the Missouri contempt proceeding, 
131. 

RAILWAY RECEIVERSHIP, statis- 
tics of, 410. 

RAILROADS, right to erect telegraph 
poles, 946. 

——street, forfeiture of right for 
breach of condition in use of streets, 
952. 

— purchasing consent of abutting 
owners to construction, 782. 

——runniog down trespasser on track 
used by the public, 768. 

RAILROADS, switches in streets for 
private business, 953. 

RAPE, sham marriage, 771. 

RATSBANE and salad oil, 262. 

RECEIVERS OF RAILROADS anid 
like corporations, rule forbidding 
suits agaiast, without leave. Artic'e 
by W. A. CovutTTs, 616. 

REFEREE SYSTEM, official ccndem- 
nation of, 919. 

RENDITION, interstate, crime com- 
mitted in the demanding State bya 
person residing within the State on 
whom demand is made, 787. 

RESPONDEAT SUPERIOR, sover- 
eign and subordinste camps of the 
fraternal order, 602. 

RESTRICTIONS, equitable, as to the 
use of land, limitation to build- 
ing first erected, 751. 

RETAINER, when lawyer is not bound 
to accept, 908. 

RETROACTIVE ACT, in respect to 
occupation tax, 948. 

RITCHIE, ALBERT, JUDGE, The 
late, 117. 

RUSSIAN SEIZURES, recent, and 
the sinking of the “Knight Com- 
mander.”’ Article by BLACKBURN 
EsTERLINE, 662. 

SAILORS, great, who were members 
of the Middle Temp'e, 739. 

SALARIES of judicial officers in 
various countries, 591. 


| | 
XUM 


974 


SAVAGES, compelling them to marry, 
927. 


SCOTT, SIR WALTER, as a lawyer. 
Article by Nem McCrimmon, 507. 


SECESSION, did any of the States | 


in adopting the Federal Constitu- 
tion reserve the right of, 451, 455, 
457, 461. 

SEDGWICK, HENRY DWIGHT, the 
late, 118. 

SENATE of the United States, rules 
of. Article by EDWIN MAXEY, 61. 

SENATOR, right of to a seat in United 
States Senate, a judicial question, 
95. 

SHANKLIN, JOHN HENDERSON, 
The late, 578. 

SHIP, life and career of, 108. 

SLAVERY, ancient, in Scotland, 410. 

SMUGGLING, forfeiture of smug- 
gled goods obtained by smuggler 
by fraudulent purchase, 779. 

SNOW, flurries cf, 118. 

SPANISH TREATY CLAIMS COM. 
MISSION, decision of, with re- 
spect to the claims for indemnity 
growing out of the killing and 
wounding of sailors in explosion of 
the battle ship ‘* Maine,’’ 790. 

SPRINGER, WILLIAM McKEN- 
DREE, Judge, The late, 115. 

STATE CORPORATION COMMIS- 
SION of Virginia. Article by A. 
CaPERTON BRAXTON, 481. 

STATES, sovereign, nature and inter- 
relation of. Article by EUGENE 
STEVENSON, 551. 

STATUTE OF LIMITATIONS, appli- 
cation to a foreign corporation, 762. 

—— opening up default judgment to 
let in defense of, 771. 

STATUTE, retroactive, attempting to 

' confer power to modify provision 
for alimony, 755. 

—— title and subject of bill, clause 
regulating sale of oil incorporated 
in general revenue bill, 608. 

—— unconditional, wholly or in part, 
curing by amendment, 779. 
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STEAMBOATS, lax governmental in- 

spection of, 572. 

| STENOGRAPHER,new. Poetry, 496. 

STENOGRAPHERS, court, appoint- 

ment of women as, 574. 

STOCK, liability for loss by forged 
transfers of, 590. 

STORY, MR. JUSTICE, in his lecture 
room, 246. 

—— Law Notes (English), 911. 

STREETS, widening of, for construc- 
tion of railroad tracks, 955. 

STRIKE, concerted railroad, is it a 
criminal conspiracy, 94. 

STRIKE CLAUSE in building and 
other contracts, 266. 

STRIKES, a visionary way to prevent, 
407. 

SUNDAY CLOSING of barber shops, 
781. 

SUNDAY LAW, hearing charges 
against and expelling member of 
Benefit Society on Sunday, 781. 

—— pumping oil well a work of neces- 
sity, 782. 

SUPREME COURT OF GERMANY, 
measures for the relief of. Article 
by HuGco 512. 

SUPREME COURT OF THE UNITED 
STATES, acts of Congress declared 
unconstitutional by. Article by 
BLACKBURN ESTERLINE, 21. 

—— authorizing purchase or condem- 
nation of land for bui'ding for, 233. 

TAFT, WILLIAM H., the greatest 
American decliner, 262, 

TAXATION, shares in joint-stock as- 
sociation whose property is real 
estate, 782. 

TAYLOR, HANNIS, receives honorary 
degree of LL.D. from University of 
Dublin and from University of Edin- 
burgh, 569. 

TECHNICALITY versus justice, a 

caustic protest, 268. 

TELEGRAPH COMPANY, liability of, 

for putting a period in the wrong 

place, 418. 

TELEGRAPHY, wireless, in time of 


—— valid’and invalid in part, 754. 


war, 580. 
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INDEX. 


TELEPHONE, long distance, arguing 
cases by, 261. 

TELEPHONE CONVERSATION, evi- 
dence of, 940. 

TERRITORIES, shall they be a judicial 
dumping ground, 242. 

TESTIMONY, taking by deposition in 
prosecutions against negroes for as- 
saults on white women, 257. 

THOMPSON, SEYMOUR DWIGHT, 
Judge. Portrait, 641. 

——judge and author, 
obituary, 714. 

—— bar meeting of St. Louis Bar in 
memory of, 699. 


1842-1904, 


TONEY, STERLING B., Judge. 
trait, 161. 
— letters of, to his son, 96. 


—— presentation of silver lovingcup warypRw AYS, public, national con- 


to, 229. 
TORT-FEASORS, joint, several, 771. 


TRADE-MARK, right of man to use in Delaware, 736. 


_ WHITNEY, WILLIAM C., The late, 


his own name, 793. 
TRADE UNIONS, rules in restraint, 
137. 


TRESPASS, husband entering wife’s | 
land to reside there after she has — 
left him and forbidden him to entcr, | 


773. 


TRIAL of civil action in camera, 415. 
TRIBUNAL, great imperia!, ignorant | 
| WILSON, JAMES, as a jurist. Article 


of local law which it professes to 
administer, 266. 


TURNER, JOHN, English anarchist, | 


case of, 259. 


—— foreign anarchist, deporting, 719. | 


TURNEY, PETER, The !ate, 117. 


TYPEWRITERS’ TRUST, dividends , 


of, 95. 


UNION LABOR and the rebuilding of 
Baltimore, 245. 
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UNITED STATES ATTORNEY, at- 
tempt of, to shield a senator of the 
United States, 98. 

UNITED STATES SUPREMECOURT, 
how it disposes of cases as told by 
Mr. Justice Davip J. BREWER, 926. 

VENEZUELAN ARBITRATION, facts 
and law. Article by RvupoLPH 
DULON, 648. 

VICE-PRESIDENT, THE, succession 
of, undcr the constitution. Article 
by Lewis R. Works, 500. 

VIRGINIA MATRIMONIAL TANGLE, 
267. 


| VIVISECTION, damages for accus- 
THURBER, HENRY T., The late, 579. | 


Por-_ 


ing asurgcon of unnecessary cruelty 
in practicing, 789. 

WAR, declaration of, is it necessary, 
234. 


trol of pollution of. Article by 
CHARLES CLAFLIN ALLEN, 321. 


250. 
WIFE BEATER gets five years, 929. 
WILL, construction of, as to an ad- 
vance, 140. 
— construction of, ‘‘surviving 


brothers and sisters,’’ gift over, 
756. 


by JaMEs O. Prercr, 44. 
WITCHCRAFT, hanging and burning 
for, 618. 
WITNESSES, examination of, as a fine 
art, 103. 
WOMEN SUFFRAGE in Australia, 
preponderance of female votes, 413. 
WRIGHT, WHITAKER, swindler and 
promoter, the late, 265. 


